12-15-81 

Vol.  46  No.  240 
Pages  61065-61244 


Tuesday 

December  15,  1981 


Highlights 


61146  Crime  Insurance  FEMA  proposes  revisions  to 
Federal  Crime  Insurance  Program. 

61236  Handicapped  Veterans  VA  publishes  standards 
for  electrically  powered  wheelchairs.  (Part  III  of  this 
issue) 

61074  Employee  Benefit  Plans  Labor/P&WBP  revises 
financial  reporting  requirements  for  plans 
participating  in  master  trusts. 

61084  PBCG  issues  interest  rates  and  factors  for  valuation 
of  benefits  in  non-multiemployer  plans. 

61066  Government  Employees— Health  Insurance  OPM 

announces  limited  open  season  for  eligible 
unenrolled  employees. 

61 132  OPM  withdraws  proposal  to  transfer  Uniform  Plan 
enrollees  to  Indemnity  Benefit  Plan. 

61065  Government  Employees  OPM  permits 

noncompetitive  temporary  or  term  appointments 
without  regard  to  existence  of  registers  for  certain 
former  employees. 

61222  Natural  Gas— Information  ANGTS  provides  for 
information  gathering,  treatment  of  sensitive  and 
proprietary  documents,  and  processing  requests  for 
public  access.  (Part  II  of  this  issue) 
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Agency  for  International  Development 

NOTICES 

Senior  Executive  Service: 

Bonus  awards  schedule 

Agricultural  Stabilization  and  Conservation 
Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 

Tobacco  (fire-cured,  types  21,  22  and  23,  etc.); 
1982-85  determinations;  inquiry 

Agriculture  Department 

See  Agricultural  Stabilization  and  Conservation 
Service;  Animal  and  Plant  Health  Inspection 
Service;  Rural  Electrification  Administration. 

Alaska  Natural  Gas  Transportation  System, 
Office  of  Federal  Inspector 

RULES 

Information  gathering,  handling,  and  disclosure 
procedure 

Animal  and  Plant  Health  Inspection  Service 
RULES 

Plant  quarantine,  domestic: 

Pink  bollworm;  final  rule  affirmed 

Army  Department 

See  also  Engineers  Corps. 

RULES 

Privacy  Act;  implementation 

NOTICES 

Meetings: 

Science  Board 

Civil  Aeronautics  Board 

RULES 

Oversales;  denied  boarding  compensation  and 
boarding  priorities;  reporting  requirements 
NOTICES 
Hearings,  etc.: 

United  States-Latin  America;  all-cargo  show 
cause  proceeding 

Coast  Guard 

PROPOSED  RULES 

Boats  and  associated  equipment;  safety  standards 

Commerce  Department 

See  International  Trade  Administration;  National 
Bureau  of  Standards;  National  Technical 
Information  Service. 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  pool  utilizing  multiple  commodity 
trading  advisors;  offsetting  long  and  short 
positions,  application  and  closing  out 


NOTICES 

Vessels  in  foreign  and  domestic  trades: 

61194  Fees  schedule  for  services 

Defense  Department 

See  Army  Department;  Defense  Logistics  Agency; 
Engineers  Corps;  Uniformed  Services  University  of 
the  Health  Sciences. 

Defense  Logistics  Agency 

RULES 

61116  Consumer  representation  program  and  employee 
conduct  standard  regulations;  removal  from  CFR 

Engineers  Corps 

>  RULES 

Navigation  regulations: 

61116  Portsmouth  Naval  Shipyard,  Kittery,  Maine; 
correction 

NOTICES 

Environmental  statements;  availability,  etc.: 

61163  Bayou  La  Batre,  Ala.;  proposed  dredge  and  fill  • 
operation,  cancellation 

Environmental  Protection  Agency 

RULES 

Air  pollution,  standards  of  performance  for  new 
stationary  sources: 

61125  Kentucky 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

61121  Alabama  . 

61117  Kansas 

61118,  Massachusetts  (2  documents) 

61123 

61122  Missouri 

61120  Tennessee 

61124  Texas 

Air  quality  planning  purposes;  designation  of  areas: 

61126  Wisconsin 
PROPOSED  RULES 
Hazardous  waste: 

61145  Land  disposal  regulations;  conceptual 
framework;  meeting 

Federal  Deposit  Insurance  Corporation 

RULES 

Interest  on  deposits: 

61067  Stock  savings  banks  defined  as  mutual  savings 

banks 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Federal  crime  insurance  program: 

61146  Residential  and  commercial  businesses; 
premiums  and  deductibles,  protective  device 
requirements,  classification,  and  definitions 


Customs  Service 

PROPOSED  RULES 

Boats  and  associated  equipment;  safety  standards 


Federal  Home  Loan  Bank  Board 

NOTICES 

61199  Meetings;  Sunshine  Act 
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Federal  Mine  Safety  and  Health  Review 

Commission 

NOTICES 

61199  Meetings;  Sunshine  Act 

Federal  Reserve  System 

RULES 

Truth  in  lending  (Regulation  Z): 

61067  Open-end  and  closed-end  consumer  credit; 
official  staff  commentary;  correction 

NOTICES 

61199  Meetings;  Sunshine  Act  (2  documents) 

Food  and-Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

61073  Bacitracin  zinc 

61072  Oxytocin  injection 
Human  drugs: 

61068  Antibiotic  drugs;  moxalactum  dissodium  for 
injection 

61071  Antibiotic  drugs;  revocation  of  monographs 

NOTICES 
Meetings: 

61163  Advisory  committees,  panels,  etc. 

General  Services  Administration 

RULES 

•  Procurement: 

61027  Cost  principles  for  contracts  with  commercial 

organizations  and  State,  local,  and  federally 
recognized  Indian  tribal  governments 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Services 
Administration. 

Health  Services  Administration 

NOTICES 

61165  Advisory  committee  reports,  annual;  availability 

Interior  Department 

See  also  Land  Management  Bureau;  National  Park 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

NOTICES 

61165  Fort  Mohave  Indian  Reservation,  Nev.;  conveyance 
of  lands 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

61144  Gambling  winnings;  information  from  persons 

receiving  payments;  hearing 

International  Development  and  Cooperation 
Agency 

See  Agency  for  International  Development. 

International  Trade  Administration 

NOTICES 

Antidumping: 

61 160  Motorcycle  batteries  from  Taiwan 

Countervailing  duties: 

61160  Ceramic  tile  from  Mexico 

International  Trade  Commission 

NOTICES 

61199  Meetings;  Sunshine  Act 


Interstate  Commerce  Commission 

NOTICES 

61168  Long  and  short  haul  applications  for  relief 
Motor  carriers: 

61168  Fuel  costs  recovery,  expedited  procedures 
61171,  Permanent  authority  applications  (2  documents) 

61173 

61169  Permanent  authority  applications;  restriction 
removals 

Rail  carriers: 

61168  Burlington  Northern  Railraod  Co.;  contract  tariff 
exemption 

Justice  Department 

See  also  Parole  Commission. 

NOTICES 

Pollution  control;  consent  judgments: 

61180  Chromium  Mining  &  Smelting  Corp. 

Labor  Department 

See  also  Occupational  Safety  and  Health 
Administration;  Pension  and  Welfare  Benefit 
Programs  Office. 

NOTICES 

Meetings: 

61180  Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee 

Land  Management  Bureau 

NOTICES 

Classification  of  lands: 

61165  Oregon 

Oil  and  gas  leases: 

61165  National  Petroleum  Reserve,  Alaska;  tentative 
parcel  selection  for  first  sale;  postponement 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 

61161  I/O  channel  level  interface;  exclusion  standards 

list;  proposed  changes;  inquiry 

National  Credit  Union  Administration 

PROPOSED  RULES 

61136  Regulatory  flexibility  agenda 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

61166  Delaware  Water  Gap  National  Recreation  Area, 
Pa.;  management  portion  of  U.S.  Highway  209 

61167  Floyd  Bennett  Field;  Gateway  National 

Recreation  Area,  N.Y.;  development  concept 
plan;  meeting 

61167  Padre  Island  National  Seashore,  Tex.;  general 

management/development  concept  plan; 
meetings 

Historic  Places  National  Register;  pending 
nominations: 

61 168  California  et  al. 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 

61161  Radian  Corp. 
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National  Transportation  Safety  Board 

NOTICES 

61200  Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

61136  Nonpower  reactor  facilities  authorized  to  possess 
formula  quantities  of  strategic  special  nuclear 
material;  safeguards  requirements;  extension  of 
time 

Production  and  utilization  facilities,  domestic 
licensing: 

61134  Emergency  planning;  clarification 

61132  Emergency  planning  and  preparedness  for  fuel 

loading  and  low  power  operations;  elimination  of 
certain  requirements 

NOTICES 

Applications,  etc.: 

61186  Consumers  Power  Co. 

Regulatory  agreements;  various  States,  etc.: 

61187  Texas 

Reports;  availability,  etc.: 

61186  Emergency  action  levels  for  light  water  reactors; 

inquiry 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 

61180,  Maryland  (2  documents) 

61182 


Parole  Commission 

NOTICES 

61199  Meetings;  Sunshine  Act 

Pension  and  Welfare  Benefit  Programs  Office 

RULES 

Reporting  and  disclosure  requirements: 

61074  Master  trust  participating  plans  under  ERISA, 
annual  retum/reports 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

61182  Charles  O.  Bruce,  Jr.,  M.D.,  P.S.C.  Pension  Trust 
61182  Chemical  Distributors,  Inc. 

61184  Nathan  Shlim,  M.D.,  P.C.  Amended  and  Restated 

Money  Purchase  Pension  Plan  et  al. 

61185  PACO,  Inc. 

Pension  Benefit  Guaranty  Corporation 

RULES 

Plan  benefits  valuation: 

61084  Non-multiemployer  plans;  interest  rates  and 

factors 


Personnel  Management  Office 

RULES 

Health  benefits,  Federal  employees: 

61066  Open  season,  limited;  general  open  season 
postponement 

Temporary  and  term  employment: 

61065  Noncompetitive  career  appointments;  former 
employees  of  legislative  or  judicial  branch 


PROPOSED  RULES 

Retired  Federal  employees  health  benefits  program: 
61132  Uniform  Plan  enrollment  transfer  to  Indemnity 
Benefit  Plan;  withdrawn 

Postal  Service 

RULES 

Procurement  of  property  and  services: 

61116  Postal  Contracting  Manual;  amendments 

Rural  Electrification  Administration 

NOTICES 

Loan  guarantees,  proposed: 

61159  Brazos  Electric  Power  Cooperative,  Inc. 

61159  Soyland  Power  Coopertive,  Inc. 

61159  Western  Illinois  Power  Cooperative,  Inc. 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

61191  C.C.B.,  Inc. 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Abandoned  mine  lands  reclamation  program;  plan 
submissions: 

61085  Virginia 

Permanent  program  submission;  various  States: 
61088  Virginia 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
61145  Maryland;  hearing  cancelled 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton  textiles: 

61162  Philippines 

Man-made  textiles: 

61162  Philippines 

Trade  Representative,  Office  of  United  States 

NOTICES 

Import  quotas  and  exclusions,  etc.: 

61193  Airless  paint  spray  pumps  and  components; 

inquiry 

Transportation  Department 

See  Coast  Guard. 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue 
Service. 

NOTICES 

Notes,  Treasury: 

61195  K-1985  series 

61196  Y-1983  series 

Uniformed  Services  University  of  the  Health 

Sciences 

NOTICES 

61200  Meetings;  Sunshine  Act 

Veterans  Administration 

NOTICES 

61236  Wheelchairs,  electrically  powered;  standards; 
inquiry 


VI 
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MEETINGS  ANNOUNCED  IN  THIS  ISSUE 

DEFENSE  DEPARTMENT 

Army  Department — 

61163  Army  Science  Board,  Follow-On  of  the  1981 

Summer  Study  on  Equipping  the  Army  1990-2000 
Ad  Hoc  Sub-Group.  Washington,  D.C.  (closed),  1-7 
and  1-8-82 

ENVIRONMENTAL  PROTECTION  AGENCY 
61145  Hazardous  waste  land  disposal,  Washington,  D.C. 
(open),  12-21-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

61163  Advisory  committee  meetings  (all  sessions  open): 

— Arthritis  Advisory  Committee,  Rockville,  Md., 
1-21  and  1-22-81; 

— Dermatology  Advisory  Committee,  Rockville, 
Md.,  1-22-82; 

— Immunology  and  Microbiology  Devices  Panel, 
Microbiology  Device  Section,  Rockville,  Md., 
1-12-82; 

— Pulmonary- Allergy  Drugs  Advisory  Committee, 
Bethesda,  Md.,  1-28  and  1-29-82 

INTERIOR  DEPARTMENT 

National  Park  Service — 

61167  Gateway  National  Recreation  Area,  Floyd  Bennet 
Field,  New  York,  N.Y.  (open),  1-11-82 
61167  Padre  Island  National  Seashore,  Corpus  Christi  and 
Port  Isabel,  Tex.  areas  (open),  1-12  and  1-13-82 

LABOR  DEPARTMENT 

Office  of  the  Secretary — 

61180  Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  Steering  Subcommittee, 
Washington,  D.C.  (closed),  1-5-82 

HEARING 

TREASURY  DEPARTMENT 

Internal  Revenue  Service — 

61144  Payments  from  gambling  winnings,  Washington, 
D.C.,  1-20-82 

*  CANCELLED  HEARING 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation  and  Enforcement 
Office — 

61145  Maryland  pemanent  regulatory  program,  Frostburg, 
Md.,  12-16-81,  cancelled 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  316 

Temporary  and  Term  Employment 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  permits 
agencies  to  give  temporary  or  term 
appointments  without  regard  to  the 
existence  of  registers  to  former 
employees  of  the  legislative  or  judicial 
branch  who  are  eligible  for 
noncompetitive  career  appointments. 

•  Such  temporary  or  term  appointments 
will  not  confer  competitive  status  or 
extend  the  employees’  eligibility  for 
noncompetitive  career  appointment. 
EFFECTIVE  DATE:  January  14, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Bohling,  (202)  632-0000. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  7, 1981,  OPM  published  a 
proposed  regulation  in  the  Federal 
Register  (46  FR  35108)  which  would 
permit  agencies  to  give  noncompetitive 
"  temporary  or  term  appointments  to 
persons  eligible  for  career  appointment 
under  section  3304(c)  of  title  5,  United  * 
States  Code.  That  section  provides  for 
noncompetitive  career  appointment  of 
former  legislative  or  judicial  branch 
employees  who:  (1)  have  3  years  of 
service  in  positions  paid  by  the 
Secretary  of  the  Senate  or  Clerk  of  the 
House  of  Representatives,  or  have  4 
years  of  service  as  a  secretary  or  law 
clerk  to  a  justice  or  judge  of  the  United 
States;  (2)  are  separated  from  such 
employment  involuntarily  and  without 
personal  cause;  (3)  are  appointed  within 
1  year  following  involuntary  separation 
from  qualifying  service;  and  (4)  meet 


competitive  qualification  standards  for 
the  position  to  which  appointed. 

Because  the  law  speaks  of  eligible 
employees’  acquiring  a  competitive 
status,  which  is  conferred  only  with 
permanent  appointment,  and  because 
the  intent  of  the  law  was  to  afford  entry 
into  the  career  service,  the  regulations 
had  not  previously  provided  eligibility 
for  noncompetitive  temporary  or  term 
appointment  to  Ramspeck  Act  eligibles. 

The  proposed  regulations  provided 
such  eligibility,  under  the  same 
conditions  applied  to  time-limited 
appointments  of  persons  eligible  under 
other  special  appointing  authorities.  The 
time-limited  appointments  would  be 
made  under  authority  of  the  regulations, 
rather  than  under  the  statutory  authority 
in  5  U.S.C.  3304(c),  and  would  not  confer 
competitive  status  or  eligibility  for 
conversion  to  competitive  status. 

Neither  would  these  appointments 
extend  eligibility  for  permanent 
appointment  under  5  U.S.C.  3304(c). 

Discussion  of  Comments 

Two  written  comments  were  received, 
both  from  Federal  agencies.  Both 
agencies  supported  the  proposed 
regulations,  but  suggested  die 
regulations  state  more  clearly  that 
temporary  or  term  appointment  would 
not  extend  eligibility  for  non¬ 
competitive  career  appointment. 

Explanation  of  Final  Regulation 

In  response  to  the  agencies’ 
comments,  the  suggested  clarification 
has  been  added  to  the  authorities  for 
both  temporary  and  term  appointment. 
All  other  provisions  of  the  final 
regulations  are  the  same  as  those 
originally  proposed. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 

12291,  Federal  Regulation,  because  it 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

U.S.  Office  of  Personnel  Management 
Donald  J.  Devine, 

Director. 

PART  316— TEMPORARY  AND  TERM 
EMPLOYMENT 

Accordingly,  5  CFR  316.302(c)(6)  and  5 
CFR  316.402(b)(6)  are  added,  to  read  as 
follows: 

§  316.302  Selection  of  term  employees. 

***** 

(c)  An  agency  may  give  a  term 
appointment  without  regard  to  the 
existence  of  an  appropriate  register  to: 
***** 

(6)  A  person  eligible  for  acquisition  of 
competitive  status  for  career 
appointment  under  section  3304(c)  of 
title  5,  United  States  Code.  However,  a 
term  employee  does  not  acquire  a 
competitive  status  on  the  basis  of  this 
term  appointment;  nor  does  this  term 
appointment  extend  or  terminate  the 
employee’s  eligibility  under  5  U.S.C. 
3304(c). 

§  316.402  Authorities  for  temporary 
appointments. 

***** 

(b)  Noncompetitive  temporary  limited 
appointments.  An  agency  may  give  a 
temporary  limited  appointment  without 
regard  to  the  existence  of  an  appropriate 
register  to: 

***** 

(6)  A  person  eligible  for  acquisition  of 
competitive  status  for  career 
appointment  under  section  3304(c)  of 
title  5,  United  States  Code.  However,  a 
temporary  employee  does  not  acquire  a 
competitive  status  on  the  basis  of  this 
temporary  appointment;  nor  does  this 
temporary  appointment  extend  or 
terminate  the  employee’s  eligibility 
under  5  U.S.C.  3304(c). 

(5  U.S.C.  3301,  3302,  3304(c)) 

{FR  Doc.  81-35823  Filed  12-14-81;  8:45  am] 

BILLING  CODE  6325-0 1-M 
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5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Limited  Open  Season 

agency:  Office  of  Personnel 
Management. 

action:  Notice  of  limited  open  season. 

summary:  This  revises  the  notice 
published  on  December  4, 1981  (46  CFR 
59227)  which  announced  commencement 
of  the  1981  open  season  for  the  Federal 
Employees  Health  Benefits  (FEHB) 
Program.  Pursuant  to  the  order  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  entered  on 
December  4, 1981,  in  National 
Federation  of  Federal  Employees  v. 
Donald  J.  Devine,  et  al„  No.  81-2224; 
and  to  the  authority  contained  in  section 
8913  of  Chapter  89,  title  5  of  the  United 
States  Code,  and  section  301(d)  of  5  CFR 
Part  890,  the  Office  of  Personnel 
Management  (OPM)  announces  that  a 
limited  open  season  will  be  conducted 
for  certain  Federal  employees.  This 
limited  open  season,  to  be  held  from 
December  7, 1981  through  December  31, 
1981,  is  for  those  Federal  employees 
eligible  to  participate  in  the  FEHB 
Program  who  were  not  enrolled  in  a  plan 
under  the  FEHB  Program  on  December 
4, 1981,  the  date  of  the  Court  order. 

During  the  limited  open  season,  only 
those  eligible  unenrolled  employees  who 
were  not  enrolled  on  December  4, 1981, 
will  have  an  opportunity  to  enroll  in  an 
approved  health  benefits  plan.  The 
general  open  season  heretofore 
scheduled  to  commence  on  December  7, 
1981,  is  hereby  postponed  until  further 
notice. 

EFFECTIVE  date:  December  7, 1981. 

FOR  FURTHER  INFORMATION  CONTACT 

Lauretta  Hall,  Issuances  and 
Instructions  Staff,  (202)  632-4684. 
SUPPLEMENTARY  INFORMATION:  On 
December  4, 1981,  a  notice  was 
published  in  the  Federal  Register  (46  FR 
59227)  to  the  effect  that  a  health  benefits 
open  season  would  be  held  from 
December  7, 1981  through  December  31, 
1981.  However,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  in  National  Federation  of 
Federal  Employees  v.  Donald  J.  Devine, 
et  al„  No.  81-2224,  and  related  cases,  on 
December  4, 1981,  stayed  a  prior  order 
of  the  United  States  District  Court  for 
the  District  of  Columbia  which  had 
directed  the  United  States  Government 
to  hold  a  general  open  season  for  a 
minimum  of  two  weeks  commencing  on 
December  7, 1981.  The  order  of  the  Court 
of  Appeals  of  December  4, 1981,  further 
directed  the  United  States  Government 
to  hold  an  open  season  limited  to 


persons  not  presently  enrolled  under  the 
FEHB  Program.  Therefore,  OPM’s 
December  4, 1981,  notice  is  hereby 
modified  to  conform  with  the  action  of 
the  Court  of  Appeals. 

The  Court  of  Appeals  in  its  December 
4, 1981,  orders  required  only  a  limited 
open  season  because  it  found  that  a  full- 
scale  open  season  at  this  time  could 
cause  irreparable  harm  to  participants 
who  change  their  enrollments  without 
full  information,  and  amid  confusion  and 
rumors  as  to  the  status,  benefits,  and 
premium  levels  of  some  plans  in  1982. 
The  open  season,  previously  announced 
for  all  employees  for  the  period 
December  7-31, 1981,  will  not  be  held. 
Instead,  a  limited  open  season  will  be 
held  from  December  7  through 
December  31, 1981,  inclusive,  during 
which  only  elections  made  by 
employees  who  were  not  enrolled  in  the 
Federal  Employees  Health  Benefits 
Program  on  December  4, 1981  (the  date 
of  the  order  of  the  Court  of  Appeals) 
shall  be  accepted. 

Enrollments  during  the  limited  open 
season  will  take  effect  on  the  first  day  of 
the  first  pay  period  which  begins  on  or 
after  January  1, 1982,  and"  which  follows 
a  pay  period  in  any  part  of  which  the 
employee  was  in  pay  status.  Employees 
who  enroll  in  the  FEHB  Program  during 
this  limited  open  season,  and  who 
remain  eligible  for  participation  in  the 
Program,  will  be  eligible  to  participate  in 
the  general  open  season,  if  any,  for  the 
1982  Program  year,  to  be  held  at  a  later 
date. 

U.S.  Office  of  Personnel  Management. 

Donald  J.  Devine, 

Director. 

(FR  Doc.  81-35822  Filed  12-14-81:  8:45  am| 

BILLING  CODE  6325-01-M  „ 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

Pink  Bollworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  final  rule. 

SUMMARY:  This  action  affirms  the  final 
rule  which  amended  the  list  of  regulated 
areas  (regulated  areas  are  divided  into 
suppressive  areas  and  generally  infested 
areas)  under  the  pink  bollworm 
quarantine  and  regulations  by  adding 
Clark  County,  Dallas  County,  Ouachita 
County,  and  a  portion  of  Jefferson 
County  in  Arkansas  to  the  list  of 
suppressive  areas,  and  by  deleting  Yell 


County  in  Arkansas  from  the  list  of 
suppressive  areas.  The  quarantine  and 
regulations  restrict  the  interstate 
movement  of  regulated  articles  from 
suppressive  areas  and  generally  infested 
areas.  The  final  rule  was  published  in 
the  Federal  Register  on  April  9, 1981. 

The  amendments  were  necessary  in 
order  to  prevent  the  artificial  spread  of 
pink  bollworm,  and  to  eliminate  the 
imposition  of  unnecessary  restrictions 
on  the  movement  of  certain  articles. 

EFFECTIVE  DATE:  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT 

T.  J.  Lanier,  Chief  Staff  Officer, 
Regulatory  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  635 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 
SUPPLEMENTARY  INFORMATION:  \ 
Executive  Order  12291 

The  final  rule  has  been  determined  to 
be  not  a  “major  rule”  in  conformance 
with  Executive  Order  12291.  Based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
the  rule  will  have  an  annual  effect  on 
the  economy  of  approximately  $1,000; 
that  this  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 

Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  that 
this  rule  will  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Alternatives 

Alternatives  were  considered  in 
connection  with  the  final  rule. 
Consideration  was  given  whether  to  (1) 
delete  restrictions  on  the  interstate 
movement  of  regulated  articles  from  Yell 
County,  Arkansas,  where  it  has  been 
determined  that  pink  bollworm  no 
ldnger  exists,  or  to  continue  restrictions 
from  Yell  County,  Arkansas;  and  (2) 
whether  or  not  to  impose  restrictions  on 
articles  coming  from  Clark  County, 
Dallas  County,  Ouachita  County,  and  a 
portion  of  Jefferson  County,  Arkansas, 
where  it  has  been  established  that  pink 
bollworm  exists  or  is  likely  to  spread. 
Deletions  were  made  in  Yell  County, 
Arkansas,  because  it  would  be  an 
unnecessary  restriction  on  the  interstate 
movement  of  articles  from  this  county  if 
it  is  treated  as  a  suppressive  area.  Clark 
County,  Dallas  County,  Ouachita 
County,  and  a  portion  of  Jefferson 
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County,  Arkansas,  were  added  to  the 
list  of  suppressive  areas,  however, 
because  it  appears  that  otherwise  there 
would  be  a  significant  threat  of  spread 
of  pink  bollworm  throughout  the  United 
States  from  these  counties.  Under  these 
circumstances,  it  appears  that  the  final 
rule  is  necessary  in  order  to  prevent 
such  spread,  and  as  such,  maximizes  the 
net  benefits  to  society  at  the  lowest  net 
cost. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Dr.  H.  C.  Mussman,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  affects  the 
interstate  movement  of  regulated 
articles  from  Clark  County,  Dallas 
County,  Ouachita  County,  Yell  County, 
and  a  portion  of  Jefferson  County  in 
Arkansas.  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  there  are  approximately 
seventy-five  small  entities  that  move 
such  articles  interstate  from  Arkansas 
and  many  hundreds  of  small  entities 
that  move  such  articles  interstate  from 
other  States,  and  that  fewer  than  five 
entities  move  such  articles  interstate 
from  the  specified  areas  in  Arkansas. 

Background 

A  document  published  in  the  Federal 
Register  on  April  9, 1981  [46  FR  21148- 
21149)  amended  §  301.52-2a  of  the  Pink 
Bollworm  Quarantine  and  Regulations  (7 
CFR  301.52-2a)  by  adding  Clark  County, 
Dallas  County,  Ouachita  County,  and  a 
portion  of  Jefferson  County  in  Arkansas 
to  the  list  of  suppressive  areas,  and  by 
deleting  Yell  County  in  Arkansas  from 
the  list  of  suppressive  areas. 

The  document  provided  that  the 
amendment  was  necessary  as  an 
emergency  measure  in  order  to  prevent 
the  artificial  spread  of  the  pink 
bollworm  and  to  delete  unnecessary 
restrictions  on  the  movement  of  certain 
articles.  The  document  also  stated  that 
the  amendment  became  effective  on 
April  9, 1981. 

Comments  were  solicited  for  60  days 
after  publication  of  the  amendment.  No 
comments  were  received  in  response  to 
the  amendment.  The  factual  situations 
which  were  set  forth  in  the  document  of 
April  9, 1981,  still  provide  a  basis  for  the 
amendment.  Accordingly,  it  has  been 
determined  that  the  final  rule  should 
remain  effective  as  published  in  the 
Federal  Register  on  April  9, 1981. 

(Secs.  8, 9,  37  Stat.  318,  as  amended,  sec.  106, 
71  Stat.  33  (7  U.S.C.  161, 162, 150ee);  37  FR 
28464,  28477,  as  amended;  38  FR  19141) 


Done  at  Washington,  D.C.,  this  7th  day  of 
December  1981. 

H.  L.  Fold, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  81-35768  Filed  12-14-81: 8:45  am| 

BILLING  CODE  3410-34-*! 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  226 
[Reg.  2;  TIL-1] 

Truth  in  Lending;  Official  Staff 
Commentary 

Correction 

In  FR  Doc.  81-29374  appearing  on 
page  50288  in  the  issue  of  Friday, 
October  9, 1981,  make  the  following 
corrections: 

(1)  On  page  50293,  third  column,  under 
“4.  Counting  transactions.  ”,  in  the  25th 
line  of  the  paragraph,  "If  the  extends” 
should  have  read  “If  it  extends”. 

(2)  On  page  50311,  first  column,  under 
“1.  Payment  requirements.  ”,  in  the  sixth 
line,  “number  of  the  payment  stub” 
should  have  read  “number  or  the 
payment  stub”. 

(3)  On  page  50317,  first  column,  under 
“References”  after  the  line  reading 
“Statute:  Sections  161  and  162”  insert 
“Other  sections:  §§  226.6  through 
226.8.” 

(4)  On  page  50318,  first  column,  under 
“3.  Charges  not  based  on  periodic 
rates",  in  the  12th  line,  "(30%  VioXl2) 
should  have  read  “30%  (VioXl2)”. 

(5)  On  page  50343,  first  column,  the 
Leading  for  Appendix  F  should  have 
read  "Appendix  F-Annual  Percentage 
Rate  Computations  for  Certain  Open- 
End  Credit  Plans”. 

(6)  Also  on  page  50343,  in  the  third 
column,  five  lines  from  the  top  of  the 
page,  “contains  of  final”  should  have 
read  “contains  a  final”. 

(7)  On  page  50344,  first  column,  in  the 
8th  and  9th  lines  from  the  bottom  of  the 
page,  “See  Samples  H-12  through  H-14” 
should  have  read  “See  Samples  H-12 
and  H-14”. 

(8)  Also  in  that  column,  in  the  6th  and 
7th  lines  from  the  bottom,  “See  Samples 
H-ll  and  H-15”  should  have  read  “See 
Samples  H-ll  through  H-15”. 

(9)  On  page  50345,  first  column,  in  the 
6th  line  from  the  top  of  the  page, 
complete  the  last  sentence  as  follows: 
“The  odd  days’  interest  ($26.67)  is 
collected  with  the  first  payment.  The 
remaining  23  monthly  payments  are 
equal." 

BILLING  CODE  1505-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  329 

Interest  on  Deposits;  Stock  Savings 
Banks  as  Mutual  Savings  Banks 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  State  of  Washington 
recently  enacted  legislation  authorizing 
stock  savings  banks.  The  State  of  Maine 
already  has  similar  legislation.  Since 
these  banks  would  function  essentially 
as  mutual  savings  banks,  but  for  the 
form  of  ownership,  FDIC  is  amending  its 
regulations  to  define  stock  savings 
banks  chartered  in  the  States  of 
Washington  and  Maine  as  mutual 
savings  banks.  The  purpose  of  the 
amendment  is  to  allow  stock  savings 
banks  in  Washington  and  Maine  to  avail 
themselves  of  the  one-quarter  of  one- 
percent  interest  rate  differential  allowed 
mutual  savings  banks. 

EFFECTIVE  DATE:  December  7, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Douglas  Birdzell,  Counsel,  (202)  389- 
4324,  or  Fredric  H.  Karr,  Attorney,  (202) 
389-4237,  Federal  Deposit  Insurance 
Corporation. 

SUPPLEMENTARY  INFORMATION:  The 

legislature  of  the  State  of  Washington 
has  enacted  substitute  Senate  Bill  #3220 
effective  July  26, 1981  which  authorizes 
stock  savings  banks  in  the  State  of 
Washington.  Essentially  these  entities 
have  all  of  the  attributes  of  mutual 
savings  banks  except  for  the  stock  form 
of  ownership.  A  similar  statute  has  been 
in  existence  for  some  time  in  the  State  of 
Maine  (Section  111  et  seq.  and  Section 
511  et  seq.  of  Title  9-B,  Maine  Rev.  St. 
Ann.). 

Sections  329.0  and  329.7(a)  of  FDIC’s 
regulations  define  the  term  "mutual 
savings  bank”  to  include:  (1)  Any  mutual 
savings  bank,  (2)  any  guaranty  savings 
bank  which  operates  in  the  State  of  New 
Hampshire  subject  to  certain  limitations 
and  (3)  any  corporation  operating  in  the 
Commonwealth  of  Massachusetts  as  a 
banking  company  pursuant  to  the 
provisions  of  Chapter  172A  of  the 
General  Laws  of  the  Commonwealth  of 
Massachusetts.  Mutual  savings  banks 
are  generally  allowed  by  applicable 
regulations  of  FDIC  and  DIDC  to  pay 
one-quarter  percent  more  interest  on 
deposits  than  commercial  banks. 
However,  under  the  present  state  of  the 
regulations  defining  mutual  savings 
banks,  a  stock  savings  bank  formed 
under  the  provisions  of  the  new 
Washington  statute  and  the  existing 
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Maine  statute  would  not  be  entitled  to 
pay  the  extra  one-quarter  of  one  percent 
because  of  the  stock,  as  opposed  to, 
mutual  form  of  ownership. 

FDIC’s  Board  of  Directors  (“Board”)  is 
therefore  amending  §  329.0  and  329.7(a) 
to  expand  the  definition  of  “mutual 
savings  bank”  to  include  stock  savings 
banks  in  both  Washington  and  Maine. 
This  amendment  may  be  viewed  as 
technical  and  conforming  in  nature, 
since  guaranty  savings  banks  in  the 
State  of  New  Hampshire  are  included 
within  the  definition  of  “mutual  savings 
bank”  under  §  329.7(a)  of  FDIC’s 
regulations  (12  CFR  329.7(a)),  provided 
that  such  banks  do  not  engage  in  a 
commercial  banking  business.  Since 
guaranty  savings  banks  in  New 
Hampshire  which  are  generally  similar 
to  stock  savings  banks  authorized  under 
the  Washington  and  Maine  statutes  may 
pay  the  differential,  the  Board  sees  no 
reason  why  Washington  and  Maine 
stock  savings  banks  should  not  be 
accorded  similar  treatment. 

Because  this  amendment  is  largely 
conforming  in  nature  and  expands 
existing  rights,  it  was  deemed 
impracticable  and  unnecessary  to  follow 
the  provisions  of  Section  553  of  Title  5  of 
the  United  States  Code  (5  U.S.C.  553) 
respecting  notice,  public  participation 
and  deferred  effective  date.  Therefore,  a 
regulatory  flexibility  analysis  pursuant 
to  Section  601  et  seq.  of  Title  5  of  the 
United  States  Code  (5  U.S.C.  601  et  seq.) 
is  unnecessary.  The  impact  on  small 
entities  will  probably  be  minimal, 
although  it  is  expected  that  to  the  extent 
that  stock  savings  banks  are  organized 
under  the  new  law,  they  will  provide  a 
greater  degree  of  competition  for 
conventional  mutual  savings  banks. 
However,  since  stock  savings  banks 
under  the  laws  of  both  Washington  and 
Maine  have  essentially  no  greater 
powers  than  mutual  savings  banks, 
which  in  turn  are  significantly  restricted 
in  their  powers  vis  a  vis  commercial 
banks,  the  competitive  issue  appears 
academic. 

The  regulation  will  require  no 
significant  additional  paperwork  or 
recordkeeping. 

No  alternative  courses  of  action  were 
considered  because  specific  regulatory 
action  is  required  to  allow  the  payment 
of  the  differential. 

PART  329— INTEREST  ON  DEPOSITS 

12  CFR  Part  329  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  329 
reads  as  follows: 

Authority:  Sec.  9,  Pub.  L.  797,  64  Stat.  881 
(12  U.S.C.  1819):  Sec.  18,  Pub.  L.  797, 64  Stat. 


893  (12  U.S.C.  1828);  Sec.  303,  Pub.  L.  96-221, 

94  Stat.  146  (12  U.S.C.  1832). 

2.  The  third  sentence  of  §  329.0  of  Part 
329  is  revised  to  read  as  follows: 

§  329.0  Scope. 

*  *  ‘Except  for  §§  329.7,  329.8  and 
329.10,  and  except  as  may  be 
specifically  stated  otherwise  in  this  Part 
329,  the  provisions  of  this  Part  329  do 
not  apply  to  (a)  mutual  savings  banks; 

(b)  guaranty  savings  banks  operating  in 
the  State  of  New  Hampshire  or  stock 
savings  banks  in  the  States  of 
Washington  and  Maine  so  long  as  such 
banks  operate  substantially  under,  and 
pursuant  to  the  laws  of  their  respective 
States  pertaining  to  mutual  savings 
banks  and  do  not  engage  in  commercial 
banking.  *  *  * 

2.  Section  329.7(a)  of  Part  329  is 
revised  as  follows: 

§  329.7  Maximum  rates  of  interest  payable 
on  deposits  of  insured  nonmember  mutual 
savings  banks. 

(a)  Definitions.  For  the  purpose  of  this 
section,  the  term  “mutual  savings  bank” 
includes  (1)  any  mutual  savings  bank,  (2) 
any  guaranty  savings  bank  or  stock 
savings  bank  which  operates 
substantially  under  and  pursuant  to  the 
laws  of  the  States  of  New  Hampshire, 
Washington,  and  Maine  so  long  as  such 
savings  bank  does  not  engage  in 
commercial  banking,  and  (3)  any 
corporation  operating  in  the 
Commonwealth  of  Massachusetts  as  a 
banking  company  pursuant  to  the 
provisions  of  Chapter  172A  of  the 
General  Laws  of  the  Commonwealth  of 
Massachusetts. 

***** 

By  order  of  the  Board  of  Directors. 
December  7, 1981. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  81-35755  Filed  12-14-81:  8.45  am] 

BILLING  CODE  6714-01-*! 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  250 

[Economic  Regulations  Arndt.  No.  18;  ER- 
1266) 

Oversales;  Approval  by  the  Office  of 
Management  and  Budget 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

SUMMARY:  This  final  rule  gives  notice 
that  on  November  11, 1981,  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  reporting  requirements 
contained  in  Part  250  concerning  air 
carrier  explanations  of  their  policies 


regarding  denied  boarding 
compensation  and  boarding  priorities. 
OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Adopted:  December  9, 1981. 
Effective:  December  9, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Rand,  Chief,  Data 
Requirements  Division,  Office  of 
Comptroller,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue  NW, 
Washington,  D.C.  20428,  (202)  673-6042. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Part  250  of  its  Economic 
Regulations  (14  CFR  250)  by  revising  the 
note  at  the  end  of  Part  250  to  read: 

PART  250— OVERSALES 

***** 

Note. — The  reporting  requirements 
contained  in  §  §  250.3  and  250.9  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  number  3024-0003. 

This  amendment  is  issued  by  the 
undersigned  pursuant  to  delegation  of 
authority  from  the  Board  to  the 
Secretary  in  14  CFR  Sec.  385.24(b).  (Sec. 
204  of  the  Federal  Aviation  Act  of  1958, 
as  amended,  72  Stat.  743;  49  U.S.C.  1324). 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  81-35824  Filed  12-14-81;  8:45  am] 

BILLING  CODE  6320-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  430, 436,  and  455 

[Docket  No.  81N-0320] 

Antibiotic  Drugs;  Moxalactam 
Disodium  for  Injection 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  certification  of  a  new  antibiotic  drug, 
moxalactam  disodium  for  injection.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 

DATES:  Effective  December  15, 1981; 
comments,  notice  of  participation,  and 
request  for  hearing  by  January  14, 1982; 
data,  information,  and  analyses  to 
justify  a  hearing  by  February  16, 1982. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
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4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  providing  for 
the  certification  of  a  new  antibiotic  drug, 
moxalactam  disodium  for  injection.  The 
agency  has  concluded  that  the  data 
supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  the  drug  is  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  Parts 
430,  436,  and  455  (21  CFR  Parts  430,  436, 
and  455)  to  provide  for  its  certification. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (Secs.  507,  701 
(f)  and  (g).  52  Stat.  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)),  Parts  430, 436,  and  455  are 
amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended: 

a.  In  §  430.4  by  adding  paragraph 

(a)(48),  to  read  as  follows: 

§  430.4  Definitions  of  antibiotic 
substances. 

(a)  *  *  * 

(48)  Moxalactam.  5-oxa-l- 
azabicyclo[4.2.0)oct-2-ene-2-carboxylic 
acid,  7-[[carboxy(4- 
hydroxyphenyl)acetyl]-amino]-7- 
methoxy-3-[[(l-methyl-l//-Tetrazol-5- 
yl)thio]-methyl]-8-oxo-,  disodium  salt. 

b.  In  §  430.5  by  adding  paragraphs 
(a)(73)  and  (b)(73),  to  read  as  follows: 

§  430.5  Definitions  of  master  and  working 
standards. 

(a)  *  *  * 

(73)  Moxalactam.  The  term 
“moxalactam  master  standard”  means  a 


designated  by  the  Commissioner  as  the 
standard  of  comparison  in  determining 
the  potency  of  the  moxalactam  working 
standard. 

(b)  *  *  * 

(73)  Moxalactam.  The  term 
“moxalactam  working  standard”  means 
a  specific  lot  of  homogeneous 
preparation  of  moxalactam. 

c.  In  §  430.6  by  adding  paragraph 
(b)(75),  to  read  as  follows: 

§  430.6  Definitions  of  the  terms  “unit”  and 
“microgram”  as  applied  to  antibiotic 
substances. 

***** 

(b)  *  ‘  * 

(75)  Moxalactam.  The  term 
“microgram”  applied  to  moxalactam 
means  the  moxalactam  activity 
(potency)  contained  in  1.1173 
micrograms  of  the  moxalactam  master 
standard. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

2.  Part  436  is  amended: 
a.  In  §  436.33(b)  by  alphabetically 
inserting  a  new  item  in  the  table  as 
follows: 

§436.33  Safety  test 

***** 


required.  specific  lot  of  moxalactam  that  is  (b)  *  *  * 


Test  dose 

Antibiotic  drug 

Diluent  (diluent 
number  as  listed 
in  §  436.31) 

Concentration  in  units  or  milligrams  of 
activity  per  milliliter 

Volume  in  Route  of  administration  as  described  in 

milliliters  to  be  paragraph  (c)  of  this  section 

administered  to 
each  mouse 

• 

.  3 

* 

***** 

b.  By  adding  new  §  436.332,  to  read  as 
follows: 

§  436.332  High-pressure  liquid 
chromatographic  assay  for  moxalactam. 

(a)  Equipment.  A  suitable  high- 
pressure  liquid  chromatograph  equipped 
with: 

(1)  A  low  dead  volume  cell  8  to  20 
microliters; 

(2)  A  light  path  length  of  1  centimeter; 

(3)  A  suitable  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
nanometers; 

(4)  A  30-centimeter  column  having  an 
inside  diameter  of  4.0  millimeters  and 
packed  with  octadecyl  silane  chemically 
bonded  to  porous  silica  or  ceramic 
microparticles,  5  to  10  micrometers  in 
diameter,  U.S.P.  XX; 

(5)  A  suitable  recorder  of  at  least  25.4 
centimeter  deflection; 


(6)  A  suitable  integrator. 

(b)  Mobile  phase.  Mix  O.OlAf 
ammonium  acetate:methanol  (19:1). 

Filter  the  mobile  phase  through  a 
suitable  glass  fiber  filter  or  equivalent 
that  is  capable  of  removing  particulate 
contamination  to  1  micron  in  diameter. 
Degas  the  mobile  phase  just  prior  to  its 
introduction  into  the  chromatograph 
pumping  system. 

(c)  Operating  conditions.  Perform  the 
assay  at  ambient  temperature  with  a 
typical  flow  rate  of  0.5  milliliter  per 
minute.  Use  a  detector  sensitivity  setting 
that  gives  a  peak  height  for  the  working 
standard  that  is  at  least  50  percent  of 
scale. 

(d)  Preparation  of  working  standard 
solution.  Transfer  the  contents  of  an 
ampoule  of  working  standard  to  a  tared 
weighing  bottle.  Place  the  unstoppered 
weighing  bottle  in  a  desiccator 
containing  a  saturated  aqueous  solution 


of  potassium  carbonate  to  provide  an 
atmosphere  of  42  percent  relative 
humidity.  Allow  the  moisture  content  of 
the  working  standard  to  equilibrate  for 
16  hours.  Determine  the  moisture 
content  as  described  in  §  436.201  of  this 
chapter.  Equilibrated  standard  material 
must  be  kept  in  a  closed  weighing  bottle 
and  used  within  36  hours  of 
equilibration.  Dissolve  approximately  50 
milligrams  of  the  working  standard, 
accurately  weighed  and  corrected  for 
moisture,  with  sufficient  distilled  water 
to  obtain  a  solution  containing  0.5 
milligram  of  moxalactam  per  milliliter. 
Use  the  prepared  solution  immediately. 

(e)  Preparation  of  sample  solution. 
Mix  contents  of  vial  thoroughly. 

Dissolve  an  accurately  weighed  portion 
of  approximately  50  milligrams  of 
sample  with  distilled  water  to  obtain  a 
concentration  of  0.5  milligram  per 
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milliliter  (estimated);  also,  reconstitute 
the  sample  as  directed  in  the  labeling. 
Then  using  a-suitable  hypodermic 
needle  and  syringe,  remove  all  of  the 
withdrawable  contents  if  it  is 
represented  as  a  single  dose  container; 
or,  if  the  labeling  specifies  the  amount  of 
potency  in  a  given  volume  of  the 
resultant  preparation,  remove  an 
accurately  measured  representative 
portion  from  each  container.  Further 
dilute  an  aliquot  of  this  solution  with 
distilled  water  to  obtain  a  concentration 
of  0.5  milligram  per  milliliter  (estimated). 
Use  the  prepared  solution  immediately. 

(f)  Procedure.  Using  the  equipment, 
reagents,  and  operating  conditions  as 
listed  in  paragraphs  (a),  (b),  and  (c)  of 
this  section,  inject  5  microliters  of  the 
working  standard  solution  into  the 
chromatograph.  Allow  an  elution  time 
sufficient  to  obtain  satisfactory 
separation  of  the  expected  components. 
After  separation  of  the  working 
standard  solution  has  been  completed, 

•  inject  5  microliters  of  the  sample 
solution  into  the  chromatograph  and 
repeat  the  procedure  described  for  the 
working  standard  solution. 

(g)  Calculations.  (1)  Calculate  the 
moxalactam  content  in  micrograms  per 
milligram  as  follows: 

Micrograms  of  moxalactam 

per  milligram  of  sample  =  " 

where: 

/?u=Sum  of  the  areas  of  the  moxalactam 
sample  R-isomer  and  the  S-isomer  peaks; 
it, = Sum  of  the  areas  of  the  moxalactam 
working  standard  R-isomer  and  the  S- 
isomer  peaks; 

tVu= Weight  of  the  sample  in  milligrams; 

Ws= Weight  of  the  moxalactam  working 
standard  in  milligrams; 

P=  Potency  of  the  moxalactam  working 
standard  in  micrograms  per  milligram, 
corrected  for  moisture. 

(2)  Calculate  the  moxalactam  content 
of  the  vial  as  follows: 

Milligrams  of 

moxalactam  per  vial=  R*  X  W,xPx  d 
R,  X  100,000 

where: 

Rv  =Sum  of  the  areas  of  the  moxalactam  R- 
isomer  and  the  S-isomer  peaks; 

R, = Sum  of  the  areas  of  the  moxalactam 
working  standard  R-isomer  and  the  S- 
isomer  peaks; 

W,= Weight  of  the  moxalactam  working 
standard  in  milligrams; 

P=  Potency  of  the  moxalactam  working 
standard  in  micrograms  per  milligram, 
corrected  for  moisture; 
d=Dilution  factor. 

(3)  Calculate  the  ratio  of  R-isomer  to 
S-isomer  as  follows: 

Ratio  of 
R-isomer  to 

S-isomer  =  Area  of  the  R-isomer  peak 
Area  of  the  S-isomer  peak 


c.  By  adding  new  §  436.333,  to  read  as 
follows: 

§  436.333  Thin  layer  chromatographic 
identity  test  for  moxalactam. 

(a)  Equipment. — (1)  Chromatography 
tank.  A  rectangular  tank,  approximately 
23  centimeters  long,  23  centimeters  high, 
and  9  centimeters  wide,  equipped  with  a 
glass  solvent  trough  in  the  bottom  and  a 
tight-fitting  cover  for  the  top.  Line  the 
inside  walls  of  the  tank  with  Whatman 
#3MM  chromatographic  paper  or 
equivalent: 

(2)  Plates.  Use  a  20x20  centimeter  thin 
layer  chromotagraphy  plate  coated  with 
silca  gel  G  or  equivalent  to  a  thickness 
of  250  micrometers. 

(b)  Developing  solvent.  Mix  ethyl 
acetate,  glacial  acetic  acid,  acetonitrile, 
and  water  in  volumetric  proportions  of 
42:14:14:18,  respectively. 

(c)  Preparation  of  spotting  solutions. 
Prepare  solutions  of  the  sample  and 
working  standard,  each  containing  10 
milligrams  per  milliliter  of  moxalactam 
in  distilled  water. 

(d)  Procedure.  Pour  developing 
solvent  into  the  bottom  of  the 
chromatography  tank.  Cover  and  sea! 
the  tank.  Allow  it  to  equilibrate  for  1 
hour.  Prepare  a  plate  as  follows:  On  a 
line  2  centimeters  from  the  base  of  the 
silica  gel  plate,  and  at  intervals  of  2 
centimeters,  spot  10  microliters  each  of 
the  standard  solution  and  the  sample 
solution.  After  all  spots  are  thoroughly 
dry,  place  the  silica  gel  plate  directly 
into  the  glass  trough.  Cover  and  seal  the 
tank.  Allow  the  solvent  front  to  travel 
about  15  centimeters  from  the  starting 
line.  Remove  the  plate  from  the  tank  and 
air  dry.  Expose  the  plate  to  iodine 
vapors  for  40  minutes.  Immediately 
circumscribe  all  spots  using  a  suitable 
marker. 

(e)  Evaluation.  Measure  the  distance 
the  solvent  front  traveled  from  the 
starting  line  and  the  distance  the  spots 
are  from  the  starting  line.  Calculate  the 
Rf  value  by  dividing  the  latter  by  the 
former.  The  sample  and  standard  should 
have  spots  of  corresponding  Rf  values 
and  intensity. 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

3.  Part  455  is' amended  by  adding  new 
§  455.230,  to  read  as  follows: 

§  455.230  Moxalactam  disodium  for 
injection. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Moxalactam  disodium  for 
injection  is  a  dry  mixture  of  moxalactam 
disodium  and  mannitol.  Its  moxalactam 
content  is  satisfactory  if  it  is  not  less 


than  90  percent  and  not  more  than  120 
percent  of  the  number  of  milligrams  of 
moxalactam  that  it  is  represented  to 
contain.  The  moxalactam  content  of  the 
dry  mixture  is  not  less  than  722 
micrograms  of  moxalactam  per 
milligram.  The  ratio  of  R-isomer  to  S- 
isomer  is  not  less  than  0.8  and  not  more 
than  1.4.  It  is  steril.  It  is  nonpyrogenic.  It 
passes  the  safety  test.  Its  moisture 
content  is  not  more  than  3.0  percent.  Its 
pH  is  not  less  than  4.5  and  not  more 
than  7.0.  It  passes  the  identity  test  for 
moxalactam. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(1)  Results  of  tests  and  assays  on  the 
batch  for  moxalactam  content,  isomer 
ratio,  sterility,  pyrogens,  safety, 
moisture,  pH,  and  identity. 

(ii)  Samples  required  on  the  batch: 

(a)  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  containers. 

( b)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay — (1) 
Moxalactam  content;  isomer  ratio. 
Proceed  as  directed  in  §  436.332  of  this 
chapter. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
§  436.32(b)  of  this  chapter,  using  a 
solution  containing  50  milligrams  of 
moxalactam. 

(4)  Safety.  Proceed  as  directed  in 
§  436.33  of  this  chapter. 

(5)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

(6)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  100 
milligrams  per  milliliter. 

(7)  Identity.  Proceed  as  directed  in 
§  436.333  of  this  chapter. 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  In 
accordance  with  the  conditions  for  - 
certification  in  section  507  of  the  act, 
FDA  permits  the  manufacturer  to  market 
this  drug  on  a  “release”  status  pending 
the  regulation’s  becoming  effective. 
Because  this  regulation  is  not 
controversial  and  because  when 
effective  it  provides  notice  of  accepted 
,  standards  and  permits  earlier 
certification  of  regulated  products, 
notice  and  comment  procedure  and 
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delayed  effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  amendment,  therefore,  is 
effective  upon  the  date  of  publication  in 
the  Federal  Register.  However, 
interested  persons  may,  on  or  before 
January  14, 1982,  submit  written 
comments  on  this  rule  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  hie 
objections  to  it,  request  a  hearing,  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
January  14, 1982,  a  written  notice  of 
participation  and  request  for  hearing, 
and  (2)  on  or  before  February  16, 1982, 
the  data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must 
set  forth  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  December  15, 1981. 


(Secs.  507,  701  (f)  and  (g),  52  Stat  1055-1056 
as  amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371  (f)  and  (g))) 

Dated:  November  19, 1981. 

Mary  A.  McEniry, 

Assistant  Director  for  Regulatory  Affairs, 
Bureau  of  Drugs. 

(FR  Doc.  81-35758  Filed  12-14-81: 8:45  am] 

BILUNG  CODE  4160-01-*! 


21  CFR  Parts  430, 431, 436, 440, 444, 
448,  and  452 

[Docket  No.  81N-0066] 

Antibiotics  for  Human  Use;  Revocation 
of  Certain  Monographs 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  regulations  by  removing 
provisions  providing  for  the  certification 
of  certain  antibiotic  drugs  for  human  use 
that  are  no  longer  marketed.  This  action 
will  result  in  more  accurate  and  usable 
regulations  that  reflect  current 
certification  practices. 

DATES:  Effective  January  14, 1982; 
comments,  notice  of  participation,  and 
request  for  hearing  by  January  14, 1982; 
data,  information,  and  analyses  to 
justify  a  hearing  by  February  16, 1982. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  May  8, 1981  (46  FR 
25651),  corrected  on  June  5, 1981  (46  FR 
30115),  FDA  proposed  to  amend  the 
antibiotic  drug  regulations  by  revoking 
certain  antibiotic  monographs. 

As  discussed  in  the  proposal,  the 
agency  had  not  received  requests  for 
certification  of  certain  antibiotic  drugs 
for  the  past  several  years.  Because  these 
drugs  are  no  longer  marketed,  the 
agency  proposed  that  the  monographs 
(regulations)  providing  for  these  drugs 
be  removed  to  maintain  current 
regulations. 

Interested  persons  were  given  until 
July  7, 1981,  to  submit  written  comments. 
No  comments  were  received.  FDA 
concludes  that  the  amendment  should 
be  adopted  as  proposed. 

Consistent  with  this  regulation,  the 
agency  is  removing  the  fee  for  the 
determination  of  undecylenic  acid 


content  in  §  431.53  (21  CFR  431.53).  This 
test  fee  is  no  longer  necessary  because 
the  subject  test  is  performed  only  for  an 
antibiotic  monograph  that  is  removed  by 
this  regulation. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  507,  701 
(f)  and  (g).  52  Stat.  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357, 371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)),  Parts  430,  431,  436,  440,  444,  448, 
and  452  are  amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended: 

§§  430.4, 430.5  and  430.6  [Amended] 

a.  In  §  430.4  Definitions  of  antibiotic 
substances,  by  removing  and  reserving 
paragraph  (a)(27). 

b.  In  §  430.5  Definitions  of  master 
and  working  standards,  by  removing 
and  reserving  paragraphs  (a)(1)  (iv)  and 
(v),  (a)(28),  (b)(l)(iv)  and  (b)(29). 

c.  In  §  430.6  Definitions  of  the  terms 
"unit"  and  "microgram  "  as  applied  to 
antibiotic  substances,  by  removing  and 
reserving  paragraphs  (a)(l)(iv)  and 

(b) (28). 

PART  431-CERTIFICATION  OF 
ANTIBIOTIC  DRUGS 

2.  Part  431  amended: 

§431.53  [Amended] 

In  §  431.53  Fees,  by  removing  the 
item  “Undecylenic  acid  content”  from 
the  table  in  paragraph  (b)(1). 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

3.  Part  436  is  amended: 

§  436.33  [Amended] 

a.  In  §  436.33  Safety  test,  by 
amending  the  table  in  paragraph  (b)  by 
removing  the  items  “Penicillin  V 
hydrabamine  s,”  “Phenethicillin 
potassium,”  and  “Viomycin  sulfate.” 

§  436.35  [Amended] 

b.  In  §436.35  Depressor  substances 
test,  by  amending  the  table  in  paragraph 

(c)  by  removing  the  item  “Viomycin 
sulfate.” 

§436.105  [Amended] 

c.  In  §  436.105  Microbiological  agar 
diffusion  assay,  by  amending  the  table 
in  paragraph  (a)  by  removing  the  items 
“Phenethicillin”  and  “Viomycin”  and  by 
amending  the  table  in  paragraph  (b)  by 
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removing  the  items  “L-phenethicillin" 
and  “Viomycin.” 

§  436.106  [Amended] 

d.  In  §  436.106  Microbiological 
turbi dimetric  assay,  in  paragraphs  (a) 
and  (b),  by  amending  the  tables  by 
removing  the  item  “Viomycin.” 

§  436.204  [Amended] 

e.  In  §  436.204  lodometric  assay,  by 
amending  the  table  in  paragraph  (b)(1) 
by  removing  the  item  “L-phenethicillin” 
and  by  amending  the  table  in  paragraph 
(b)(2)  by  removing  the  items  “Penicillin 

V  hydrabamine"  and  “Phenethicillin 
potassium.”  • 

§  436.205  [Amended] 

f.  In  §  436.205  Hydroxylamine 
colorimetric  assay,  by  amending  the 
table  in  paragraph  (b)  by  removing  the 
item  “Phenethicillin”  and  by  amending 
the  table  in  paragraph  (c)  by  removing 
the  item  “Phenethicillin  potassium." 

PART  440— PENICILLIN  ANTIBIOTIC 
DRUGS 

4.  Part  440  is  amended: 

§  440.69  [Removed] 

a.  By  removing  §440.69  Penicillin  V 
hydrabamine. 

§  440.82  [Removed] 

b.  By  removing  §440.82 
Phenethicillin  potassium. 

§  440.169  [Removed] 

c.  By  removing  §440.169  Penicillin  V 
hydrabamine  oral  dosage  forms. 

§  440.169a  [Removed] 

d.  By  removing  § 440.169a  Penicillin 

V  hydrabamine  chewable  tablets. 

§  440.169b  [Removed] 

e.  By  removing  §440.169b  Penicillin 

V  hydrabamine  oral  suspension. 

§  440.182  [Removed] 

f.  By  removing  §  440.182  ' 
Phenethicillin  potassium  oral  dosage 
forms. 

§  440.182a  [Removed] 

g.  By  removing  §  440.182a 
Phenethicillin  potassium  tablets. 

§  440.182b  [Removed] 

h.  By  removing  §  440.182b 
Phenethicillin  potassium  for  oral 
solution. 

PART  444— OLIGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

§  444.44  [Removed] 

5.  Part  444  is  amended  by  removing 
§  444.44  Neomycin  undecylenate. 


PART  448— PEPTIDE  ANTIBIOTIC 
DRUGS 

6.  Part  448  is  amended: 

§  448.80a  [Removed] 

a.  By  removing  §  448.80a  Sterile 
viomycin  sulfate. 

§448.280  [Removed] 

b.  By  removing  §  448.280  Sterile 
viomycin  sulfate. 

PART  452— MACROLIDE  ANTIBIOTIC 
DRUGS 

§  452.40  [Removed] 

7.  Part  452  is  amended  by  removing 
§  452.40  Erythromycin  sulfate. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  request  a  hearing,  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
January  14, 1982,  a  written  notice  of 
participation  and  request  for  hearing, 
and  (2)  on  or  before  February  16, 1982, 
the  data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(s)  and  request(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order  and  filed  with  the 
Dockets  Management  Branch  (address 
above). 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
appearance  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331  (j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Effective  date.  This  amendment  shall 
become  effective  January  14, 1982. 


(Secs.  503.  701(f)  and  (g),  52  Stat  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21  U.S.C. 
357.  371(f)  and  (g))) 

Dated:  November  19, 1981. 

Mary  A.  McEniry, 

Assistant  Director  for  Regulatory  Affair^, 
Bureau  of  Drugs. 

|FR  Doc.  81-35524  Filed  12-14-81;  8:45  am] 

BILLING  CODE  4160-01-44 


21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form.  New  Animal  Drugs  Not  Subject 
to  Certification;  Oxytocin  Injection 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Lemmon 
Co.  providing  for  safe  and  effective  use 
of  oxytocin  injection  for  treatment  of 
horses,  cattle,  swine,  sheep,  dogs,  and 
cats. 

EFFECTIVE  DATE:  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Henry  C.  Hewitt,  Bureau  of  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Lemmon 
Co.,  Sellersville,  PA  18960,  filed  an 
NADA  (49-183)  providing  for  use  of 
oxytocin  injection  (containing  20  USP 
units  of  oxytocin  per  milliliter)  in  horses, 
cattle,  swine,  sheep,  dogs,  and  cats  as  a 
uterine  contractor  and  in  cattle  and 
swine  as  a  milk-releasing  agent. 

The  product  covered  by  this  NADA 
(49-183)  is  identical  to  the  two  oxytocin 
products  that  are  subjects  of  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  notice 
published  in  the  Federal  Register  of 
February  13, 1969  (34  FR  2146).  In  that 
publication,  FDA  concurred  with  the 
NAS/NRC  conclusion  that  the  products 
are  effective  provided  certain  labeling 
revisions  were  made.  Section  522.1680 
(21  CFR  522.1680)  reflects  the  revised 
labeling  and  specifies  those  conditions 
of  use  for  which  approval  of  identical 
products  may  require  submission  of 
bioequivalency  data  in  lieu  of  certain 
types  of  effectiveness  data. 

The  firm  has  submitted  data 
demonstrating  bioequivalency  between 
its  product  and  the  USP  standard.  The 
labeling  for  Lemmon's  product  complies 
with  §  522.1660.  Therefore,  the  NADA  is 
approved  on  the  basis  of  generic 
equivalence.  The  regulations  are 
amended  to  reflect  die  approval 
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In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm,  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981))  and  redelegated  to  the  Director  of 
the  Bureau  of  Veterinary  Medicine  (21 
CFR  5.83),  Part  522  is  amended  in 
§  522.1680  by  revising  paragraph  (b)  to 
read  as  follows: 

§  522.1680  Oxytocin  injection. 

***** 

(b)  Sponsors.  See  Nos.  000010,  000381, 
000693,  000845,  000856,  010271, 012481, 
015562,  and  032420  in  §  510.600(c)  of  this 
chapter. 

***** 

Effective  date.  December  15, 1981. 

(Sec.  512(i)  82  Stat.  347  (21  U.S.C.  360b(i))) 
Dated:  December  7, 1981. 

Terence  Harvey, 

Deputy  Director,  Bureau  of  Veterinary 
Medicine. 

[FR  Doc.  81-35525  Filed  12-14-81;  8:45  am| 

BILLING  CODE  4160-01-41 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Bacitracin  Zinc 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  A.  L. 
Laboratories,  Inc.,  providing  for  use  of  a 
bacitracin  premix  to  manufacture 
complete  swine  feeds  containing  10  to  50 
grams  of  bacitracin  per  ton  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  in  growing-finishing  swine. 
EFFECTIVE  DATE:  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adriano  R.  Gabuten,  Bureau  of 
Veterinary  Medicine  (HFV-149),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4913. 

SUPPLEMENTARY  INFORMATION:  A.  L. 

Laboratories,  Inc.,  a  subsidiary  of  A/S 
Apothokemes  Laboratorium  for 
Specialpraeparaten,  452  Hudson 
Terrace,  Englewood  Cliffs,  NJ  07632, 
filed  a  supplemental  NADA  (98-452) 
providing  for  use  of  a  premix  containing 
50  grams  of  bacitracin  (as  bacitracin 
zinc)  per  pound  to  manufacture  a 
complete  feed  containing  10  to  50  grams 
of  bacitracin  per  ton  for  growing  and 
finishing  swine  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency. 

Bacitracin  zinc  at  10  to  50  grams  per 
ton  was  in  use  for  swine  before  October 
10, 1962.  The  product  was  the  subject  of 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
notices  published  in  the  Federal  Register 
of  July  17, 1970  (DESI 0061NV,  35  FR 
11531)  and  October  2, 1979  (DESI  0061 
NV,  35  FR  15408).  The  NAS/NRC  notices 
concluded,  and  FDA  concurred,  that 
more  information  is  needed  for  swine 
growth  claims,  and  that  these  products 
are  probably  not  effective  for  swine 
therapeutic  claims. 

The  Arm  submitted  a  supplemental 
NADA  in  response  to  the  NAS/NRC 
notice  providing  revised  claims  and 
restricted  use  levels.  The  supplement  is 
supported  by  several  studies  for 
effectiveness  and  safety.  The 
supplemental  NADA  is  approved  and 
the  regulations  are  amended  to  reflect 
the  approval. 

§  558.78  Bacitracin  zinc. 

(e)  *  *  * 

(1)  *  *  * 


In  the  Federal  Register  of  September 
16, 1980  (45  FR  61289),  the  regulations  for 
use  ef  bacitracin  zinc  for  swine  feeds 
were  inadvertently  amended  in 
§  558.78(e)(1)  in  the  table  to  add  a  new 
item  (iii)3.  This  item  was  subsequently 
redesignated  (iv)3  in  the  Federal 
Register  of  A.pril  10, 1981  (46  FR  21363). 
The  amendment  as  redesignated  was  in 
error  and  was  removed  by  the  Federal 
Register  of  December  11, 1981.  This 
supplement  provides  for  the  removed 
use.  The  supplement  is  approved  and 
the  regulations  are  amended  to 
reestablish  the  revised  language  for  the 
growth  claims  accordingly. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(h)  (21 
CFR  514.11(e)(2)(h)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  §  5.1;  see  46  FR  26052;  May  11, 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83), 

§  558.78  is  amended  in  paragraph  (e)(1) 
in  the  table  by  adding  new  item  (iv)3  to 
read  as  follows: 


Bacitracin  zinc  in  Combinationin  grams  lotions  lor  use  Limitations  Sponsor 

grams  per  Ion  per  ton 

•  •  •  •  •  •  • 

Ov)  10  to  50 _ _ _ 
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Bacitradn  zincin  Combination  in  grams  Indications  for  use  Limitations  Sponsor 

grams  per  ton  per  ton 


3.  Swine:  increased  Growing  and  finishing  swine .  046573. 

rate  of  weight  gain 
and  improved  feed 
efficiency. 


Effective  date.  December  15, 1981. 
(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i))) 
Dated:  December  3, 1981. 

Robert  A  Baldwin, 

Associate  Director  for  Scientific  Evaluation. 

[FR  Doc.  81-35427  Filed  12-14-81;  8:45  amj 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

29  CFR  Part  2520 

Revision  of  Annual  Retum/Reports 
and  Regulations  Regarding  Plans 
Which  Participate  in  a  Master  Trust 

AGENCY:  Office  of  Pension  and  Welfare 
Benefit  Program,  Labor. 
action:  Final  rules  and  adoption  of 
revision  of  annual  retum/report  forms. 

summary:  This  document  contains 
revisions  of  certain  forms  of  the  5500 
series  (annual  retum/report  for 
employee  benefit  plans)  filed  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  and  of  the 
instructions  to  these  forms,  and  a 
revision  of  related  employee  benefit 
plan  annual  reporting  regulations.  The 
revisions  affect  the  reporting  of  financial 
information  by  plans  which  participate 
in  a  master  trust.  The  following  forms 
are  revised:  Form  5500  (annual  return/ 
report  form),  Form  5500l-C  (retum/report 
form  for  plans  with  fewer  than  100 
participants),  and  Form  5500-K  (return/ 
report  form  for  plans  with  fewer  than 
100  participants  and  at  least  one  owner- 
employee). 

EFFECTIVE  date:  [30  days  after 
adoption.) 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Christensen,  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210,  (202) 
523-8684  or  Stevan  Durovic,  Office  of 
the  Solicitor,  Plan  Benefits  Security 
Division,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210,  (202)  523-7924. 
SUPPLEMENTARY  INFORMATION:  On 
December  30, 1980,  notice  was  published 
in  the  Federal  Register  (45  FR  85793)  that 
the  Department  had  under  consideration 
proposed  revisions  to  29  CFR  2520.103-1, 
relating  to  the  contents  of  the  annual 


report,  Form  5500  (annual  retum/report 
for  employee  benefit  plans)  and 
instructions  thereto.  The  revisions  relate 
to  the  treatment  of  plans  participating  in 
master  trusts  for  annual  reporting 
purposes.  Generally,  a  master  trust  is  a 
trust  maintained  by  a  bank  or  similar 
financial  institution  to  hold  the  assets  of 
several  plans  that  are  all  sponsored  by  a 
single  employer  or  by  several  employers 
which  are  under  common  control.  As 
noted  in  the  December  30, 1980, 
proposal,  the  master  trust  revisions  were 
developed  by  the  Department  at  the 
suggestion  of  representatives  of  banks 
and  the  banking  industry,  largely 
utilizing  concepts  suggested  by  them. 

The  Department’s  annual  reporting 
requirements  are  set  forth  at  29  CFR 
2520.103-1  et  seq.  In  accordance  with 
these  regulations,  plans  generally  file 
annual  reports  on  forms  of  the  5500 
Series  (Forms  5500,  5500-C,  and  5500-K). 
The  annual  report  contains  financial  • 
statements,  which  include  a  statement 
of  assets  and  liabilities  (Item  13  of  Form 
5500  and  Item  15  of  Form  5500-C)  and  a 
statement  of  income,  expenses  and 
changes  in  net  assets  (Item  14  of  Form 
5500  and  Item  16  of  Form  5500-C).1  Plan 
assets,  liabilities,  income  and  expenses 
are  grouped  in  categories  and  sub¬ 
categories  (“line  items”).  In  general,  the 
instructions  to  the  forms  prior  to  the 
revisions  have  required  that  if  the  assets 
of  two  or  more  plans  are  maintained  in 
one  trust  (as  in  the  case  of  a  master 
trust),  the  statement  of  assets  and 
liabilities  and  the  statement  of  income, 
expenses,  and  changes  in  net  assets 
should  be  completed  by  entering  the 
allocable  portion  of  each  line  item  for 
the  plan  in  question.2 

Under  the  revisions,  a  plan  which 
participates  in  a  master  trust  is  required 
to  report  the  value  of  the  plan’s  interest 
in  the  master  trust  as  a  single  asset  in 


1  These  items  appear  as  a  substantially 
abbreviated  Item  13  on  Form  5500-K. 

2  This  rule  does  not  apply  with  respect  to 
common  or  collective  trusts.  See  29  CFR  2520.103-3. 


the  plan’s  statement  of  assets  and 
liabilities.  The  plan's  share  of  earnings 
and  realized  and  unrealized  gains  and 
losses  of  the  master  trust  is  reported  in 
the  plan’s  statement  of  income, 
expenses,  and  changes  in  net  assets  as  a 
single  figure  representing  the  increase 
(or  decrease)  in  the  value  of  the  plan’s 
interest  in  the  master  trust.  More 
detailed  financial  information  about  the 
assets  held  in  the  master  trust  is 
provided  in  separate  schedules  and 
statements,  but,  in  general,  that 
information  is  not  broken  down  on  a 
plan-by-plan  basis.  Schedules  of  assets 
held  for  investment,  loans  or  leases  in 
default  or  classified  as  uncollectible, 
party-in-interest  transactions  and 
reportable  transactions  required  in  item 
22(a)  are  also  filed  with  respect  to  assets 
held  in  the  master  trust. 

Upon  consideration  of  public 
comments  on  the  proposal,  the 
Department  has  determined  to  adopt  the 
proposed  revisions  to  Form  5500  and 
instructions  thereto,  and  the  regulations, 
with  certain  modifications  discussed 
below.  In  addition  to  revising  Form  5500 
and  the  instructions  to  it,  the 
Department  has  also  decided  to  revise 
Forms  5500-C  and  5500-K  and  their 
instructions,  instead  of  requiring  plans 
that  would  otherwise  be  entitled  to  file 
the  5500-C  and  5500-K  to  file  Form  5500, 
as  was  proposed.  In  this  connection,  the 
proposed  amendment  to  29  CFR 
2520.103-l(c),  which  would  have 
required  plans  participating  in  master 
trusts  to  file  only  Form  5500,  rather  than 
Form  550Q-C  or  5500-K,  where 
appropriate,  has  been  eliminated.  The 
following  is  an  explanation  of  the 
revised  method  of  reporting  for  plans 
participating  in  master  trusts,  and  a 
discussion  of  the  public  comments 
received  concerning  the  proposal  and 
decisions  made  by  the  Department  in 
light  of  the  comments. 

Revised  Master  Trust  Reporting 

Under  the  revisions  a  master  trust  is 
treated  as  consisting  of  one  or  more 
“investment  accounts.”  Each  of  the 
following  is  to  be  treated  as  a  separate 
investment  account:  (1)  Each  pool  of 
assets  such  that  each  plan  has  the  same 
fractional  interest  in  each  asset  in  the 
pool  and  each  plan  may  not  dispose  of 
its  interest  in  any  asset  in  the  pool 
without  disposing  of  its  interest  in  the 
pool,  and  (2)  each  asset  held  in  the 
master  trust  which  is  not  part  of  such  a 
pool  of  assets.  Thus,  every  asset  held  in 
the  master  trust  is  considered  to  be  held 
in  an  investment  account. 

Under  this  definition,  investment 
accounts  are  generally  identical  with 
investment  funds  in  which  assets  of 
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participating  plans  are  pooled  for 
investment  purposes,  such  as  equity 
funds,  real  estate  funds,  bond  funds,  and 
money  market  funds.  Where  a  master 
trust  also  permits  separate  assets  to  be ' 
held  in  the  master  trust  outside  of  any 
pooled  investment  fund,  for  the  benefit 
of  a  single  participating  plan,  each  such 
asset  is  treated  as  a  separate  investment 
fund. 

A  principal  feature  of  the  revisions  to 
Forms  5500  and  5500-C  is  that  financial 
information  is  to  be  provided  with 
respect  to  each  investment  account 
maintained  within  the  master  trust.  By 
contrast  with  prior  requirements,  it  is 
not  necessary  to  determine  a  plan's 
allocable  share  of  each  line  item  of  Form 
5500  or  5500-C  for  assets  held  in  the 
master  trust.  On  Form  5500-K,  the 
financial  information  provided  in  item 
13  is  not  broken  down  into  categories. 
Consequently,  no  additional  line  items 
relating  specifically  to  a  plan’s 
participation  in  a  master  trust  are 
necessary. 

On  Forms  5500  and  5500-C,  the 
current  value  of  a  plan’s  interest  in  a 
master  trust  at  the  beginning  and  end  of 
the  plan  year  is  to  be  reported  in  the 
plan’s  statement,  of  assets  and  liabilities 
(item  13(c)(x)  of  Form  5500;  item  15(c)(v) 
of  revised  Form  5500^-C).  The  value  of 
the  plan’s  interest  in  a  master  trust  is  the 
sum  of  the  net  values  of  the  plan’s 
interest  in  each  master  trust  investment 
account.  Detailed  information  on  assets 
held  in  the  master  trust  is  to  be  provided 
with  respect  to  each  master  trust 
investment  account  in  a  statement  in  the 
format  of  item  13  of  Form  5500,  or  item 
15  of  Form  5500-C,  as  appropriate, 
showing  the  assets  and  liabilities  of  the 
investment  account  at  the  beginning  and 
end  of  the  most  recent  fiscal  year  of  the 
investment  account. 

On  Forms  5500  and  5500-C,  the  net 
investment  gain  (or  loss)  allocated  to  the 
plan  from  all  master  trust  investment 
accounts  for  the  plan  year  is  to  be 
reported  in  the  plan’s  statement  of 
income,  expenses,  and  changes  in  net 
assets  (item  14(n)(ii)  of  revised  Form 
5500  and  item  16(m)(ii)  of  the  revised 
Form  5500-C).  This  figure  is  determined 
by  adding  together  all  net  investment 
gains  allocated  to  the  plan  for  the  plan 
year  and  by  subtracting  from  that  sum 
any  net  investment  losses  allocated  to 
the  plan  for  the  plan  year.3  A  separate 


’The  net  investment  gain  (or  loss)  allocated  to  the 
plan  from  each  investment  account  for  the  plan  year 
is  to  be  determined  by  subtracting  the  value  of  the 
plan's  interest  in  the  investment  account  at  the 
beginning  of  the  plan  year  from  the  value  of  the 
plan's  interest  at  the  end  of  the  plan  year  and  by 
adjusting  that  difference  to  eliminate  the  effect  of 
any  transfers  of  assets  into  or  out  of  the  investment 
account  by  the  plan  (i.e.,  by  subtracting  any  such 


schedule  must  list  each  master  trust 
investment  account  in  which  the  plan 
has  an  interest  and  show  the  net 
investment  gain  (or  loss)  allocated  to  the 
plan  from  each  such  master  trust 
investment  account  for  the  plan  year.  A 
statement  prepared  for  each  investment 
account  reports,  in  the  format  of  item  14 
of  Form  5500  (item  16  of  Form  5500-C), 
the  income,  expenses,  change  in  net 
assets,  and  net  increase  (decrease)  in 
net  assets  of  the  investment  account 
during  the  most  recent  fiscal  year  of  the 
investment  account. 

Any  expenses  which  are  incurred  by 
the  plan  in  connection  with  the  master 
trust  but  which  are  not  subtracted  from 
the  gross  income  of  one  of  the  master 
trust  investment  accounts  in  determining 
the  net  increase  (decrease)  in  net  assets 
of  such  investment  accounts  are  to  be 
reported  in  item  14  (j)  or  (k)  of  the  plan's 
Form  5500  (item  16  (i)  or  (j)  of  Form 
5500-C). 

Item  12  of  Form  5500  must  include  the 
plan’s  share  of  amounts  of 
compensation  paid  during  the  plan  year 
to  the  trustee  of  the  master  trust  and  to 
persons  providing  services  to  the  master 
trust,  if  such  compensation  is  not 
substracted  from  the  gross  income  of 
any  investment  account  in  determining 
the  investment  account’s  net  increase 
(decrease)  in  net  assets.4  Any  amounts 
of  compensation  paid  to  persons 
providing  services  to  an  investment 
account  and  taken  into  account  in 
determining  the  net  increase  (decrease) 
in  net  assets  of  the  investment  account 
are  to  be  reported  in  a  statement 
prepared  on  a  separate  schedule  for  the 
investment  account  in  the  same  format 
as  item  12  of  Form  5500. 

Separate  schedules  of  the  information 
specified  in  item  22(a)  of  Form  5500  [i.e., 
party  in  interest  transactions,  assets 
held  for  investment,  loans  or  leases  in 
default  or  classified  as  uncollectible, 
and  reportable  transactions)  must  be 
completed  for  each  investment  account 

Discussion  of  the  Comments 

(1)  Filing  Responsibility.  The  proposal 
would  have  required  the  bank 
maintaining  the  master  trust  to  complete 
the  master  trust  filing,  consisting  of  the 
separate  schedules  and  statements 
which  contain  financial  information 
relating  to  the  assets  held  in  master  trust 
investment  accounts,  and  to  file  it 
directly  with  the  Department.  Certain 
comments  objected  to  this  requirement, 
arguing  that  under  sections  103(a)(2)  and 
104  of  the  Act,  it  is  the  plan 


transfers  into  the  investment  account  and  by  adding 
transfers  out  of  the  investment  account). 

*  No  such  information  is  required  to  be  provided 
on  Forms  5500-C  and  5500-K. 


administrator  of  each  plan  participating 
in  a  master  trust  who  has  the  duty  to  file 
the  plan's  annual  report  with  the 
Department,  including  information 
pertaining  to  plan  assets  held  in  the 
master  trust.  The  comments  also 
questioned  the  Department's  authority 
to  shift  the  filing  obligation  to  the  bank 
serving  as  master  trustee.  In  addition, 
the  comments  suggested  that  in  some 
instances  it  might  be  advantageous  for 
the  master  trust  filing  to  be  made  by  one 
of  the  plan  administrators  of  the  plans 
participating  in  the  master  trust.  The 
Department  has  modified  the  proposed 
revisions  to  make  it  clear  that  the 
master  trust  filing  may  be  made  by  the 
plan  administrator  or  by  his  designee. 
Thus,  each  plan  administrator  retains 
the  responsibility  for  ensuring  that  the 
master  trust  filing  is  made,  yet  the 
administrators  of  plans  participating  in 
the  master  trust  and  the  master  trustee 
can  work  out  among  themselves  the 
most  practical  arrangement  for  the 
master  trust  filing.  The  master  trust 
filing  constitutes  a  part  of  the  annual 
return/report  of  each  plan  participating 
in  the  master  trust  for  purposes  of 
satisfying  the  plan’s  disclosure 
obligations  to  participants  and 
beneficiaries.5 

(2)  Use  of  Forms  5500-C  and  5500-K. 
Under  current  requirements,  a  simplified 
method  of  reporting  is  in  effect  for  plans 
with  fewer  than  100  participants.  These 
plans  are  required  to  file  a  full  return/ 
report  once  every  three  years  on  Form 
5500-C  or  5500-K  (Form  5500-K  is  for  so- 
called  “Keogh”  or  “H.R.  10”  plans,  i.e., 
plans  for  sole  proprietorships  or 
partnerships  that  cover  at  least  one 
owner-employee;  Form  5500-C  is  for 
other  plans  with  fewer  than  the  100 
participants).  The  financial  information 
that  is  required  on  Form  5500-C  is  less 
detailed  than  that  required  on  Form 
5500,  while  the  financial  information 
required  in  Form  5500-K  is  less  detailed 
than  that  required  on  Form  5500-C.  In 
two  out  of  every  three  years,  plans  with 
fewer  than  100  participants  are  only 
required  to  file  a  Form  5500-R.  a 
registration  statement  that  does  not 
include  financial  information. 


’Section  104(b)(2)  of  the  Act  gives  any  plan 
participant  or  beneficiary  the  right  to  examine  the 
plan's  latest  annual  report  at  the  plan 
administrator's  principal  office  and  such  other 
places  as  may  be  necessary  to  make  available  all 
pertinent  information  to  all  participants.  Further, 
section  104(b)(4)  gives  any  plan  participant  or 
beneficiary  the  right  to  receive,  upon  his  or  her 
written  request  a  complete  copy  of  the  plan's  latest 
annual  report.  The  plan  administrator  may  make  a 
reasonable  charge  to  cover  the  costs  of  furnishing 
such  copy.  (See  also  29  CFR  2520.104-1  and 
2520.104 b-30). 
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The  proposal  would  have  required 
plans  otherwise  entitled  to  use  Forms 
5500-C  or  5500-K  to  use  instead  the  full 
Form  5500  if  they  participated  in  a 
master  trust.  This  was  proposed  in  order 
to  provide  a  uniform  method  of  financial 
reporting  for  all  plans  participating  in 
master  trusts.  However,  the  Department 
received  comments  asking  that  it 
continue  to  permit  use  of  the  5500-C  and 
5500-K  for  plans  that  participate  in  a 
master  trust  if  they  have  fewer  than  100 
participants.  According  to  these 
comments,  requiring  these  plans  to  file  a 
Form  5500  would  lead  to  a  substantial 
increase  in  the  cost  of  annual  reporting 
for  them. 

In  light  of  these  comments,  the 
Department  has  decided  to  permit  use  of 
Forms  5500-C  and  5500-K  for  plan 
participating  in  master  trusts  that 
otherwise  meet  the  requirements  for 
those  forms.  In  addition,  Forms  5500-C 
and  5500-K  and  the  instructions  thereto 
have  been  revised  to  reflect  master  trust 
reporting,  as  explained  below. 

The  master  trust  revisions  for  plans 
with  fewer  than  100  participants  provide 
for  reporting  of  financial  information 
along  the  same  lines  as  for  larger  plans, 
i.e.,  in  general,  reporting  of  net  figures 
reflecting  the  plan’s  participation  in  the 
master  trust  in  the  plan’s  annual  return/ 
report,  with  more  detailed  information 
provided  on  master  trust  investment 
accounts  in  a  single  master  trust  filing. 
The  revisions  are  generally  designed  to 
match  the  level  of  detail  required  in  the 
master  trust  filing  with  the  highest  level 
of  detail  required  in  the  annual  return/ 
report  of  any  plan  participating  in  the 
master  trust.  Thus,  if  all  of  the  plans 
participating  in  a  master  trust  file  Form 
5500-K,  the  master  trust  filing  is  not 
required  to  include  detailed  statements 
of  assets  and  liabilities  and  income, 
expenses,  and  changes  in  net  assets  for 
each  master  trust  investment  fund,  since 
detailed  information  about  these  items 
would  not  be  required  for  any  of  the 
participating  plans.  Similarly,  the 
categories  in  which  the  assets, 
liabilities,  income  and  expenses  of 
investment  accounts  must  be  reported 
for  a  master  trust  consisting  solely  of 
assets  of  plans  filing  Form  5500-C  (or 
assets  of  plans  filing  Form  5500-C  and 
plans  filing  Form  5500-K)  are  less 
detailed  than  the  categories  in  which 
these  items  must  be  reported  for  a 
master  trust  that  includes  assets  of 
plans  filing  Form  5500. 

On  the  other  hand,  the  filing 
requirements  for  a  plan  with  fewer  than 
100  participants  can  be  satisfied  with  a 
master  trust  filing  that  satisfies  the 
requirements  for  a  plan  for  which  a 
higher  level  of  detail  is  required:  a 


master  trust  filing  for  plans  filing  Form 
5500-C  satisfies  the  requirements  for 
plans  filing  Form  5500-K,  while  a  master 
trust  filing  for  plans  filing  Form  5500 
satisfies  the  requirements  both  for  plans 
filing  Form  5500-C  and  Form  5500-K. 
Thus,  in  no  case  is  more  than  one 
master  trust  filing  necessary  for  any 
fiscal  year  of  the  master  trust. 

Several  of  the  items  of  information 
that  must  be  provided  on  Forms  5500-C 
and  5500-K  consist  of  questions  relating 
to  a  specified  percentage  of  assets  of  the 
plan  (items  17, 19(c),  20,  and  21(b)  of 
Form  5500-C;  items  14(c)  and  17(b)  of 
Form  5500-K).  With  the  exception  of 
sub-item  21(b)  of  Form  5500-C  and  sub- 
item  17(b)  of  Form  5500-K,  an  answer 
must  be  provided  on  the  plan’s  Form 
5500-C  or  5500-K  with  respect  to  plan 
assets  not  held  in  the  master  trust,  using 
the  total  value  of  those  assets  as  the 
asset  base  from  which  the  applicable 
percentage  is  determined.6 

These  rules  avoid  the  necessity  of 
aggregating  assets,  or  transactions 
involving  assets,  held  in  the  master  trust 
with  assets,  or  transactions  involving 
assets,  held  outside  it.  The  exceptions  to 
this  treatment  are  questions  involving 
qualifying  employer  securities  and 
qualifying  employer  real  property, 
where  the  questions  will  not  provide 
meaningful  information  unless  assets 
held  in  the  master  trust  are  aggregated 
with  those  held  outside  it,  since  the 
questions  are  designed  to  determine 
whether  the  plan  is  in  compliance  with 
the  10  percent  limitation  in  section  407 
of  ERISA,  a  limitation  that  is  based  on 
total  plan  assets.  The  information 
necessary  to  answer  these  questions, 
however,  should  be  readily  available  to 
plan  fiduciaries,  since  it  is  necessary  to 
have  this  information  available  in  order 
to  avoid  contravention  of  section  407 
and  related  provisions. 

(3)  “Dedicated”  Assets.  The  proposal 
would  have  required  a  so-called 
“dedicated"  asset,  that  is,  an  asset  held 
in  a  master  trust  exclusively  for  the 
benefit  of  a  single  plan  apart  from  any 
pool  of  investments,  to  be  treated  as  a 
separate  investment  account.  Certain 
comments  suggested  that  a  dedicated 
asset  should  be  treated  like  an  asset  not 
held  in  the  master  trust.  In  the 
Department’s  view,  however,  if  such  an 
asset  is  held  in  the  master  trust  and  is 
characterized  as  part  of  the  master  trust, 
it  should,  for  purposes  of  consistency,  be 
reported  in  the  same  manner  as  other 
master  trust  assets  are  reported,  that  is, 
as  a  separate  investment  account. 
Therefore,  the  treatment  of  dedicated 


*  As  explained  below,  these  items  are  treated  in 
the  same  manner  as  sub-item  22(a)(v)  of  Form  5500 
(relating  to  three  percent  transactions). 


assets  remains  unchanged  from  the 
proposal.  However,  this  would  not 
prevent  a  dedicated  asset  held  in  a 
master  trust  from  being  separated  from 
the  master  trust. 

(4)  Reporting  of  3%  Transactions. 
Several  comments  dealt  with  the  asset 
base  to  be  used  for  reporting  3% 
transactions  involving  assets  held 
outside  the  master  trust,  as  required  in 
sub-item  22(a)(v)  of  Form  5500.  Under 
the  proposal,  the  asset  base  to  be  used 
in  determining  the  3%  figure  for  plan 
assets  held  outside  the  master  trust  was 
the  value  of  only  those  assets  held 
outside  the  master  trust.  Comments  on 
the  proposal  suggested  that  the  asset 
base  to  be  used  for  this  purpose  should 
be  all  plan  assets,  including  those  held 
in  the  master  trust.  The  comments 
pointed  out  that  use  of  the  smaller  base 
would  result  in  reporting  a  number  of 
small  transactions  which  would  not 
ordinarily  reach  the  3%  threshold  were 
all  plan  assets  included  in  the  base. 

The  3%  transactions  that  are 
reportable  under  section  103(b)(3)(H)  of 
ERISA  and  29  CFR  2520.103-6  include 
certain  series  of  transactions,  and 
certain  transactions  that  are  part  of  a 
series  of  transactions,  that  amount  to  3% 
of  plan  assets  when  all  the  transactions 
in  the  series  are  aggregated.  Under  the 
master  trust  proposal,  it  would  not  be 
necessary  in  computing  the  3%  figure  to 
aggregate  transactions  involving  assets 
of  a  plan  which  are  held  in  a  master 
trust  with  transactions  involving  assets 
held  outside  the  master  trust.  Instead, 
transactions  involving  the  assets  held 
outside  the  master  trust  would  only  be 
required  to  be  aggregated  with  other 
transactions  involving  assets  held 
outside  the  master  trust.  In  the 
Department’s  view  it  would  be 
inconsistent  not  to  require  transactions 
outside  the  master  trust  to  be  aggregated 
with  transactions  in  it,  while  permitting 
plan  assets  which  are  held  outside  the 
master  trust  to  be  aggregated  with  plan 
assets  held  in  it  for  purposes  of 
establishing  the  base  for  determining  the 
3%  figure.  Therefore,  the  Department  has 
decided  to  leave  unchanged  the  rule 
requiring  the  asset  base  for  determining 
3%  transactions  involving  plan  assets 
held  outside  the  master  trust  to  include 
only  those  assets. 

(5)  Filing  Date  for  Master  Trust 
Information.  Under  the  proposal,  the 
master  trust  information  would  be 
required  to  be  filed  with  the  Department 
“no  later  than  the  earliest  date  on  which 
Form  5500  must  be  filed  for  any  plan 
participating  in  the  master  trust."  This 
requirement  was  based  on  the  fact  that 
the  master  trust  filing  is  a  part  of  a 
participating  plan’s  annual  return/ 
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report,  which  would  not  be  complete 
without  the  master  trust  information. 
Some  of  the  comments  on  the  proposal 
criticized  this  requirement,  apparently 
reading  it  in  conjunction  with  language 
in  the  proposed  instructions  specifying 
that  the  information  on  each  master 
trust  investment  account  reflect  "the 
most  recent  fiscal  year  of  the  investment 
account.”  These  commenters  seem  to 
have  assumed  that  the  most  recent  fiscal 
year  of  the  master  trust  investment 
accounts  would  be  the  most  recent  fiscal 
year  ending  before  the  filing  date  on 
which  the  plan's  annual  retum/report  is 
due.  Their  comments  suggested  that 
such  a  filing  date  for  the  master  trust 
information  would  not  allow  sufficient 
time  for  an  audit  of  the  master  trust  in 
situations  where  the  master  trust  fiscal 
year  ends  a  short  time  before  the  filing 
date  for  the  annual  retum/report  for  one 
or  more  of  the  plans  participating  in  the 
master  trust,  or  that  the  filing  date  for 
the  master  trust  information  might  even 
be  earlier  than  the  end  of  the  master 
trust  fiscal  year  to  which  that 
information  pertains.  One  of  the 
comments  cited  an  example  in  which  a 
master  trust  fiscal  year  ends  on 
September  30,  while  one  of  the 
participating  plans  has  a  calendar  year 
plan  year.  The  plan’s  annual  return/ 
report  would  be  due  on  July  31,  i.e., 
seven  months  after  the  close  of  the  plan 
year.  The  commenter  apparently  thought 
that  the  master  trust  information  for  the 
master  trust  fiscal  year  beginning  in  the 
same  calendar  year  as  the  plan  year  in 
question  would  be  due  on  the  date  on 
which  the  plan’s  annual  retum/report 
would  be  due,  i.e.,  July  31,  or  two 
months  before  the  close  of  the  master 
trust  fiscal  year. 

The  Department  did  not  intend  the 
filing  date  requirement  in  the  proposal 
to  operate  in  the  manner  suggested  by 
the  example.  The  requirements 
regarding  the  investment  account 
information  to  be  filed  have  been 
changed  to  make  it  clear  that  the  master 
trust  information  that  must  be  on  file  as 
part  of  a  plan’s  annual  return/report  is 
information  for  the  fiscal  year  of  the 
master  trust  ending  with  or  within  the 
plan  year.  Thus,  it  is  not  necessary  to 
file  information  pertaining  to  a 
particular  master  trust  fiscal  year  until, 
at  the  earliest,  the  date  on  which  the 
annual  retum/report  is  due  for  a  plan 
whose  plan  year  ends  on  or  after  that 
master  trust  fiscal  year,  i.e.,  at  the 
earliest,  seven  months  after  the  close  of 
the  master  trust  fiscal  year,  if  the  plan 
year  and  the  master  trust  fiscal  year  end 
on  the  same  date.  In  the  example  cited 
above,  the  information  to  be  on  file  with 
the  Department  by  July  31  would  be 


information  pertaining  to  the  master 
trust  fiscal  year  ending  on  the  previous, 
not  the  following,  September  30.  In 
effect,  therefore,  the  filing  date 
requirements  both  permit  the  master 
trust  information  to  be  filed  no  earlier 
than  seven  months  after  the  close  of  the 
master  trust  fiscal  year,  as  the 
comments  suggested,  and  ensure  that 
they  are  filed  not  later  than  the  earliest 
date  on  which  the  annual  retum/report 
is  due  for  any  participating  plan,  as  the 
Department  intended  to  provide  in  the 
proposal. 

In  addition,  a  change  has  been  made 
in  the  language  of  the  filing  date 
requirement  for  the  master  trust 
information.  Instead  of  requiring  the 
master  trust  information  to  be  filed  “no 
later  than  the  earliest  date  on  which 
Form  5500  must  be  filed  for  any  plan 
participating  in  the  master  trust,”  the 
instructions  require  the  information  to 
be  filed  “no  later  than  the  date  on  which 
the  plan’s  annual  retum/report  is  due." 
This  change  reflects  the  change 
discussed  above  in  the  person 
responsible  for  filing  the  master  trust 
information,  from  the  bank  serving  as 
master  trustee  to  the  plan  administrator 
of  each  participating  plan. 7 

(6)  Plan 's  Interest  In  Master  Trust. 
Another  change  in  the  instructions  from 
that  which  was  proposed  relates  to  the 
calculations  of  the  plan's  interest  in  the 
master  trust  at  the  beginning  and  end  of 
the  plan  year,  which  are  entered  in  the 
plan’s  statement  of  assets  and  liabilities 
{item  13  of  Form  5500;  item  15  of  Form 
5500-C).  As  under  the  proposal,  the  final 
instructions  provide  that  the  value  of  the 
plan’s  interest  in  the  master  trust  is  the 
sum  of  the  net  values  of  its  interests  in 
master  trust  investment  accounts.  The 
proposal  however,  delineated  this 
requirement  by  providing  that  the  net 
value  of  the  plan’s  interest  in  a  master 
trust  investment  account  was  to  be 
determined  by  multiplying  the  plan’s 
percentage  interest  in  the  investment 
account  by  the  net  assets  of  the 
investment  account  reported  in  the 
applicable  column  of  the  “net  assets” 
line  item  of  the  statement  of  assets  and 
liabilities  filed  for  the  investment 
account.  The  difficulty  with  this 
approach  is  that  the  figures  reported  in 
the  investment  account’s  statement  of 


’The  instructions  regarding  information  to  be 
provided  on  master  trust  investment  accounts  have 
also  been  changed  to  specify  the  fiscal  year  of  the 
master  trust,  rather  than  that  of  the  master  trust 
investment  account,  as  the  fiscal  year  to  which  the 
master  trust  investment  account  information  must 
relate.  It  is  assumed  that  the  master  trust 
investment  accounts  will  have  the  same  fiscal  year 
as  the  master  trust,  but  specifying  the  fiscal  year  of 
the  master  trust  is  more  consistent  with  a  single 
filing  of  information  relating  to  a  particular  master 
trust  fiscal  year. 


assets  and  liabilities  are  figures  as  of  the 
beginning  and  end  of  the  fiscal  year  of 
the  master  trust  (in  the  proposal,  the 
fiscal  year  of  the  investment  account) 
ending  with  or  within  the  plan  year. 

Thus,  the  values  obtained  from  the 
investment  account's  statement  of 
assets  and  liabilities  will  not  be  values 
as  of  the  beginning  and  end  of  the  plan 
year  unless  the  plan  year  begins  on  the 
same  date  as  the  master  trust  fiscal 
year.  The  instructions  have  accordingly 
been  changed  to  make  it  clear  that  the 
value  of  the  plan’s  interest  in  the  master 
trust  at  the  beginning  and  end  of  the 
plan  year  are  required  to  be  determined 
with  reference  to  the  value  of  the  plan’s 
interest  in  each  master  trust  investment 
account  at  the  beginning  and  end  of  the 
plan  year,  not  the  beginning  and  end  of 
the  master  trust  fiscal  year,  and  that 
plans  with  fiscal  years  that  differ  from 
the  master  trust's  fiscal  year  must  make 
appropriate  adjustments  to  show  values 
on  the  Form  5500  as  of  the  beginning  and 
the  end  of  the  plan  year. 

(7)  1980  Plan  Year  Reporting. 

Another  suggestion  made  in  the 
comments  was  that  the  new  method  of 
master  trust  reporting  be  made  available 
for  master  trusts  for  1980  plan  year 
filings.  Since  much  1980  plan  year  filing 
work  will  have  been  completed  by  the 
time  this  alternative  is  adopted,  apd 
since  the  new  method  of  reporting 
would  require  revised  forms  and 
instructions  which  would  not  be 
available  for  the  1980  plan  year  filings, 
the  new  method  cannot  be  made 
available  sooner  than  for  the  1981  plan 
year. 

(8)  Mandatory  Character  of  Master 
Trust  Requirements.  Several  comments 
suggested  that  the  master  trust  reporting 
method  set  forth  in  the  proposal  be 
optional  and  that  the  Department  permit 
plans  participating  in  master  trusts  to 
elect  to  continue  providing  financial 
information  in  the  manner  in  which  they 
have  been  providing  the  information 
until  now. 

The  proposal  was  issued  on  the  basis 
of  the  Department's  assessment  that  the 
proposed  method  of  reporting  for  plans 
participating  in  master  trusts  would 
provide  information  in  a  more  accurate 
form  than  previously  provided.  In 
particular,  the  Department  understands 
that  in  some  instances,  persons 
responsible  for  preparing  annual  reports 
for  plans  participating  in  master  trusts 
have  interpreted  the  previous 
instructions  to  the  forms  to  permit  a 
plan’s  allocable  portion  of  each  line  item 
to  be  determined  by  multiplying  the 
plan's  percentage  interest  in  the  master 
trust  by  each  item  of  master  trust  assets, 
liabilities,  income  and  expenses.  This 
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procedure  produces  misleading  results 
in  many  instances.  A  plan’s  percentage 
interest  in  the  master  trust — that  is,  the 
percentage  obtained  by  dividing  the  sum 
of  the  plan’s  interests  in  the  master  trust 
investment  accounts  by  the  value  of  net 
assets  of  the  master  trust — is  not 
necessarily  equal  to  the  percentage 
representing  the  plan’s  allocable  portion 
of  each  item  of  master  trust  assets, 
liabilities,  income  and  expenses, 
because  the  plan’s  percentage  interest  in 
the  master  trust  is  not  necessarily  equal 
to  its  percentage  interest  in  each  of  the 
master  trust  investment  accounts. 
Accordingly,  the  Department  does  not 
believe  that  it  should  permit  the  plan’s 
allocable  share  of  each  line  item  to  be 
determined  by  multiplying  the  plan’s 
percentage  interest  in  the  master  trust 
by  each  item  of  master  trust  assets, 
liabilities,  income  and  expenses. 

The  only  accurate  alternative  to  the 
revisions  would  be  to:  (1)  Require  the 
plan’s  allocable  portion  of  each  item  of 
master  trust  assets  and  liabilities  to  be 
determined  by  multiplying  the  plan’s 
percentage  interest  in  each  master  trust 
investment  account  by  the  value  of  the 
assets  and  liabilities  in  the  investment 
account  corresponding  to  the  line  item  in 
question,  and  by  adding  together  the 
products  obtained  in  this  manner;  and 
(2)  require  the  plan’s  allocable  portion  of 
master  trust  income  and  expenses  to  be 
determined  by  multiplying  each  item  of 
income  received  by,  and  expense  paid 
from,  each  master  trust  investment 
account  by  each  plan's  percentage 
interest  in  the  investment  account  as  of 
the  date  when  the  item  of  income  is 
received  or  the  expense  paid,  and  by 
aggregating  by  categories  each  plan’s 
allocable  portions  of  these  items  of 
income  and  expenses.  From  the 
perspective  of  plan  administrators,  such 
a  procedure  would  be  more  burdensome 
than  the  method  of  reporting  that  has 
now  been  adopted  because  it  would 
make  it  necessary  to  perform  many 
more  arithmetic  operations.  From  the 
perspective  of  the  Department, 
moreover,  allowing  two  alternative 
methods  of  reporting  financial 
information  would  pose  difficulties  in 
administering  and  monitoring  reporting. 
Accordingly,  the  Department  has 
decided  to  make  the  method  of  reporting 
adopted  here  mandatory  for  plans 
participating  in  master  trusts. 

However,  a  number  of  the  comments 
suggesting  that  ihe  proposed  method  of 
reporting  be  made  optional  appear  to 
have  been  based  on  misunderstandings 
about  the  scope  of  the  proposal.  In 
particular,  the  comments  in  question 
seem  to  have  been  written  under  the 
impression  that  the  proposed  revisions 


would  apply  to  arrangements  under 
which  assets  of  plans  of  unrelated 
employers  are  pooled  for  investment 
purposes.  In  fact,  the  master  trust 
revisions  apply  only  to  a  trust  in  which 
assets  of  plans  sponsored  by  a  single 
employer  or  by  a  group  of  employers 
under  common  control  are  held,  among 
other  requirements.  Other  types  of 
multiple  plan  arrangements  continue  to 
be  subject  to  the  same  annual  reporting 
requirements  as  previously.  In  this 
connection,  it  is  important  to  distinguish 
master  trusts  from  master  plans,  which 
are  generally  arrangements  in  which 
plans  sponsored  by  unrelated  employers 
take  part. 

(9)  "Master  Trust"  Definition.  The 
definition  of  the  term  “master  trust"  that 
appeared  in  the  proposed  regulation  and 
Form  5500  instructions  has  been 
modified  in  two  significant  respects. 

First,  the  phrase  “maintained  by  a  bank, 
trust  company  or  similar  institution”  has 
been  replaced  by  the  phrase  “for  which 
a  regulated  financial  institution  (defined 
to  include  a  bank,  trust  company,  or 
similar  financial  institution)  serves  as 
trustee  or  custodian  (regardless  of 
whether  such  institution  exercises 
discretionary  authority  or  control  with 
respect  to  the  management  of  assets 
held  in  the  trust).”  This  change  was 
made  in  light  of  one  of  the  comments 
which  suggested  that  the  words 
“maintained  by  a  bank”  might  be 
interpreted  to  exclude  situations  where 
the  financial  institution’s  functions  with 
respect  to  the  master  trust  are  purely 
custodial  and  do  not  involve  the 
exercise  of  investment  management 
discretion  over  the  assets  in  the  trust. 
The  comment  asserted  that  a 
controversy  exists  under  statutes  other 
than  ERISA  as  to  whether  under  those 
circumstances  a  master  trust  can  be 
considered  to  be  maintained  by  a  bank. 
The  Department  does  not  want  to  draw 
any  distinction  for  annual  reporting 
purposes  between  master  trusts  with 
respect  to  which  banks  perform 
discretionary  investment  management 
functions  and  those  with  respect  to 
which  banks  do  not  and  expresses  no 
opinion  regarding  the  interpretation  of 
the  words  “maintained  by  a  bank” 
under  any  other  statute.  The  regulation 
has  also  been  changed  to  make  it  clear 
that  the  "master  trust”  definition  is 
limited  in  its  scope  to  annual  reporting 
under  ERISA. 

The  second  significant  modification  in 
the  “master  trust”  definition  has  been 
the  elimination  of  sections  414  (b)  and 
(c)  of  the  Internal  Revenue  Code  of  1954 
as  the  test  for  common  control  in 
determining  whether  all  the  employers 
sponsoring  plans  participating  in  a 


master  trust  are  under  common  control, 
a  key  element  in  the  master  trust 
definition.  This  modification  was  not 
based  on  any  public  comment,  but  the 
Department  believes  that  a  common 
control  test  based  on  sections  414  (b) 
and  (c)  of  the  Code  would  be  too 
restrictive,  since  those  sections 
incorporate  the  80%  ownership  tests  of 
section  1563  of  the  Code.  Under  the 
regulation  and  forms,  as  adopted, 
common  control  is  to  be  determined  on 
the  basis  of  all  relevant  facts  and 
circumstances,  not  on  the  basis  of  any 
numerical  ownership  test. 

In  addition  to  the  foregoing 
modifications,  the  “master  trust" 
definition  has  been  changed  in  several 
respects  to  enhance  readability. 

(10)  Arrangements  other  than  Master 
Trusts.  In  the  proposal,  the  Department 
solicited  comments  regarding 
appropriate  reporting  methods  for 
multiple  plan  arrangements  other  than 
master  trusts  and  arrangements  already 
subject  to  special  reporting  rules. 

One  comment  suggested  that  a  certain 
pooled  investment  trust  that  holds 
assets  of  many  small  individual  account 
plans  of  unrelated  employers  in  the 
same  industry,  if  not  brought  within  the 
scope  of  the  master  trusts  reporting 
rules,  should  be  subject  to  alternative 
reporting  methods  along  the  lines  of  29 
CFR  2520.103-3  and  103-4.  The  pooled 
investment  trust  in  question  would  not 
be  subject  to  master  trust  reporting 
because  it  holds  assets  of  plans 
sponsored  by  unrelated  employers  and 
because  it  is  not  trusted  by  a  regulated 
financial  institution.  The  special 
reporting  rules  available  in  connection 
with  bank-managed  common  and 
collective  trust  funds  (29  CFR  2520.103- 
3)  would  also  not  be  available.  Since  the 
Department  has  not  received  any 
comments  indicating  a  widespread  need 
for  special  reporting  rules  for  similar 
trusts,  the  Department  has  decided  to 
deal  with  this  comment  on  an  individual 
basis,  instead  of  dealing  with  it  in  the 
context  of  the  generally  applicable 
annual  retum/report  instructions. 

Another  comment  on  the  proposal 
requested  that  the  “master  trust” 
definition  be  modified  to  include  a 
“group  trust,”  in  which  assets  of  more 
than  one  trust  are  held.  The  comment 
does  not  specify  whether  the  assets  in 
the  “group  trust”  are  assets  of  a  single 
plan  or  of  more  than  one  plan.  If  they 
are  assets  of  more  than  one  plan 
sponsored  by  a  single  employer  or  by  a 
group  of  employers  under  common 
control,  and  the  trustee  is  a  regulated 
bank,  trust  company,  of  similar  financial 
institution,  it  appears  that  the  group 
trust  would  meet  the  “master  trust” 
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definition,  as  adopted,  without  further 
changes.  If,  on  the  other  hand,  the  group 
trust  consists  of  assets  of  a  single  plan, 
it  does  not  appear  that  it  would  be 
appropriate  to  apply  the  revised  method 
of  reporting  for  master  trusts  to  a 
situation  that  does  not  involve  a  fund  in 
which  assets  of  more  than  one  plan  are 
pooled  for  investment  purposes. 

(11)  Schedule  A.  One  comment  on  the 
proposal  suggested  that  where  insurance 
of  annuity  contracts  are  held  in  a  master 
trust  and  are  owned  jointly  by  several 
plans  participating  in  the  master  trust, 
the  Department  should  permit  a  single 
Schedule  A  (consisting  of  insurance 
information)  to  be  filed  for  each  contract 
as  a  part  of  the  master  trust  filing, 
instead  of  requiring  each  plan  owning 
an  interest  in  the  contract  to  file  a 
Schedule  A.  The  comment  stated  that 
permitting  a  single  Schedule  A  to  be 
filed  for  each  such  contract  would 
reduce  administrative  and  paperwork 
burdens.  In  light  of  this  comment,  the 
Department  has  decided  to  permit  a 
single  Schedule  A  to  be  included  in  the 
master  trust  filing  for  each  insurance  or 
annuity  contract  held  in  a  master  trust. 

To  the  extent  that  an  insurance  or 
annuity  contract  held  in  a  master  trust 
involves  unallocated  funds  (including  a 
separate  account),  however,  the 
unallocated  funds  or  separate  account 
would  be  required  to  be  treated  as  a 
master  trust  investment  account,  or 
included  in  a  master  trust  investment 
account,  and  the  value  of  the 
unallocated  funds  (including  the  master 
trust's  interest  in  the  separate  account, 
as  the  case  may  be)  must  be  allocated 
among  participating  plans  in  preparing 
their  annual  retum/reports. 

Adopted  Regulation 

The  revisions  to  Form  5500,  5500-C, 
and  5500-K  are  accompanied  by  a 
regulation  adopted  in  this  document  (29 
CFR  2520.103-l(e))  which  requires  the 
plan  administrator  of  a  plan 
participating  in  a  master  trust  to  follow 
the  instructions  to  Form  5500,  5500-C,  or 
5500-K,  as  appropriate,  regarding  master 
trusts. 

The  regulation  is  issued  pursuant  to 
the  Secretary’s  authority  under  section 
110  of  ERISA  to  prescribe  alternative 
methods  of  compliance  with  respect  to 
pension  plans  and  pursuant  to  his 
authority  under  section  104(a)(3)  of 
ERISA  to  exempt  any  welfare  plan  from 
all  or  part  of  the  reporting  and 
disclosure  requirements  of  Title  I  of 
ERISA  or  to  provide  for  simplified 
reporting  and  disclosure.  With  respect  to 
pension  plans  participating  in  master 
trusts,  the  Department  has  determined 
that  the  use  of  the  master  trust  reporting 
method  prescribed  in  this  notice  is 


consistent  with  the  purposes  of  Title  I  of 
ERISA  and  provides  adequate 
disclosure  to  participants  and 
beneficiaries  in  such  plans,  and 
adequate  reporting  to  the  Secretary;  that 
application  of  the  requirements  of  Part  1 
of  Title  I  unmodified  by  the  master  trust 
reporting  method  would  increase  the 
costs  to  such  plans;  and  that  application 
of  such  unmodified  requirements  would 
be  adverse  to  the  interests  of 
participants  in  such  plans.  With  respect 
to  welfare  plans  participating  in  master 
trusts,  the  Department  finds  that  the 
reporting  and  disclosure  requirements  of 
Title  I  of  ERISA  unmodified  by  the 
master  trust  reporting  method 
prescribed  in  this  notice  would  not  be 
appropriate  as  applied  to  such  plans. 

Executive  Order  12291  Statement 

The  Department  has  determined  that 
the  rule  adopted  herein  is  not  a  “major 
rule”  within  the  meaning  of  section  1(b) 
of  the  Executive  Order  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  rule  will  make  annual 
reporting  requirements  easier  to  comply 
with  for  plans  participating  in  master 
trusts,  and  will  provide  greater  certainty 
for  persons  responsible  for  complying 
with  those  requirements. 

Regulatory  Flexibility  Act 

In  view  of  the  December  30, 1980,  date 
of  publication  of  the  proposal  of  the  rule 
adopted  herein,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  et  seq., 

(Pub.  L  96-354,  94  Stat.  1164)  does  not 
apply  to  it  since  section  4  of  that  Act 
provides  that  it  only  applies  to  rules  for 
which  a  notice  of  proposed  rulemaking 
is  issued  on  or  after  January  1, 1981. 

Authority 

Sections  101, 103, 104, 110  and  505  of 
the  Employee  Retirement  Income 
Security  Act  of  1974;  Pub.  L.  93-406,  88 
Stat.  840,  841,  847,  851  and  894  (29  U.S.C. 
1021, 1023, 1024, 1030,  and  1135). 

Paperwork  Reduction  Act  Information 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  #1210-0016. 


1.  Revisions  of  Annual  Reporting 
Regulation 

In  consideration  of  the  matters 
discussed  above,  §  2520.103-1  of  Title  29 
of  the  Code  of  Federal  Regulations  is 
hereby  amended  by  adding  a  new 
paragraph  (e)  to  read  as  set  forth  below. 

§  2520.103-1  Contents  of  the  annual 
report 

***** 

(e)  Plans  which  participate  in  a 
master  trust.  The  plan  administrator  of  a 
plan  which  participates  in  a  master  trust 
shall  file  an  annual  report  on  Form  5500, 
5500-C,  5500-K,  or  5500-R,  as 
appropriate,  in  accordance  with  the 
specific  instructions  relating  to  master 
trusts  on  those  forms  and  instructions 
thereto.  For  purposes  of  annual 
reporting,  a  master  trust  is  a  trust  for 
which  a  regulated  financial  institution 
serves  as  trustee  or  custodian 
(regardless  of  whether  such  institution 
exercises  discretionary  authority  or 
control  respecting  the  management  of 
assets  held  in  the  trust)  and  in  which 
assets  of  more  than  one  plan  sponsored 
by  a  single  employer  or  by  a  group  of 
employers  under  common  control  are 
held.  For  purpose  of  this  paragraph,  a 
regulated  financial  institution  is  a  bank, 
trust  company,  or  similar  financial 
institution  regulated,  supervised,  and 
subject  to  periodic  examination  by  a 
State  or  Federal  agency.  Common 
control  is  determined  on  the  basis  of  all 
relevant  facts  and  circumstances 
(whether  or  not  such  employers  are 
incorporated). 

2.  Revisions  of  Retum/Reports 

The  annual  retum/report  Form  5500 
and  retum/report  Forms  5500-C  and 
5500-K  and  instructions  thereto  are 
hereby  amended  in  the  manner 
described  below. 

I.  Revisions  to  Form  5500 

Add  new  sub-item  6(c)(v)  “Master 
Trust  (see  instructions).” 

Add  new  sub-item  13(c)(x)  “Value  of 
Interest  in  Master  Trust”  and  renumber 
current  13(c)(x)  and  13(c)(xi)  as  13(c)(xi) 
and  13(c)(xii)  respectively. 

Add  new  sub-item  14(n)(ii)  “Net 
investment  gain  (or  loss)  from  all  master 
trust  investment  accounts.”  Renumber 
current  sub-item  14(n)(ii)  (“Other 
changes”)  as  14(n)(iii). 

II.  Revisions  to  Instructions  for  Form 
5500 

[Insert  at  the  end  of  “A.  Who  Must 
File — 3.  Kinds  of  Filers.”] 

(g)  Master  Trusts — For  plans  participating 
in  a  Master  Trust,  see  page — for  filing 
instructions. 
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[Insert  after  Specific  Instructions  for 
Form  5500  (ending  on  page  7)] 

Filing  Instructions  for  Plans  Participating  in 
Master  Trust(s) 

A.  General.  The  annual  retum/report  of  a 
plan  participating  in  a  master  trust  must 
include  statements  and  schedules  providing 
information  about  assets  held  in  the  master 
trust,  as  specified  in  Part  C,  below,  in 
addition  to  a  Form  5500  completed  as 
specified  in  Part  B,  below.  The  master  trust 
information  must  be  filed  by  the  plan 
administrator  or  its  designee  with  the 
Department  of  Labor,  while  the  plan's  Form 
5500  and,  if  applicable,  Schedules  A  and  B 
must  be  filed  with  the  Internal  Revenue 
Service. 

For  reporting  purposes,  a  master  trust  is  a 
trust  for  which  a  regulated  financial 
institution  (as  defined  below)  serves  as 
trustee  or  custodian  (regardless  of  whether 
such  institution  exercises  discretionary 
authority  or  control  with  respect  to  the 
management  of  assests  held  in  the  trust)  and 
in  which  assets  of  more  than  one  plan 
sponsored  by  a  single  employer  or  by  a  group 
of  employers  under  common  control  are  held. 
“Regulated  financial  institution”  means  a 
bank,  trust  company,  or  similar  financial 
institution  which  is  regulated,  supervised, 
and  subject  to  periodic  examination  by  a 
State  or  Federal  agency.  Common  control  is 
determined  on  the  basis  of  all  relevant  facts 
and  circumstances  (whether  or  not  such 
employers  are  incorporated). 

For  reporting  purposes,  the  assets  of  a 
master  trust  are  considered  to  be  held  in  one 
or  more  “investment  accounts.”  A  master 
trust  investment  account  may  consist  of  a 
pool  of  assets  or  a  single  asset.  Each  pool  of 
assets  held  in  a  master  trust  must  be  treated 
as  a  separate  master  trust  investment 
account  if  each  plan  which  has  an  interest  in 
the  pool  has  the  same  fractional  interest  in 
each  asset  in  the  pool  as  its  fractional 
interest  in  the  entire  pool,  and  if  each  such 
plan  may  not  dispose  of  its  interest  in  any 
asset  in  the  pool  without  disposing  of  its 
interest  in  the  pool.  A  master  trust  may  also 
contain  assets  which  are  not  held  in  such  a 
pool.  Each  such  asset  must  be  treated  as  a 
separate  master  trust  investment  account. 

Financial  information  must  generally  be 
provided  with  respect  to  each  master  trust 
investment  account  as  specified  in  Part  C, 
“Reporting  Information  Relating  to  Master 
Trusts  and  Master  Trust  Investment 
Accounts,"  below. 

B.  Reporting  Information  Relating  to  the 
Individual  Plan.  1.  In  item  6(c)(v),  if  assets 
are  held  in  a  master  trust  of  a  single  employer 
or  controlled  group,  check  the  box  and  enter 
the  name  of  the  trust  and  bank  or  financial 
institution.  Also  enter  the  city  and  state 
where  the  trust  is  maintained. 

2.  In  item  12,  include  the  plan's  share  of 
amounts  of  compensation  for  services  paid 
during  the  plan  year  to  the  master  trustee  and 
to  persons  providing  services  to  the  master 
trust  if  such  compensation  is  not  subtracted 
from  the  gross  income  of  any  master  trust 
investment  account  in  determining  the  net 
investment  gain  (or  loss)  from  the  investment 
account  (see  H  B6,  below).  Amounts  of 
compensation  subtracted  from  investment 


account  gross  income  in  determining  the  net 
investment  gain  (or  loss)  from  the  investment 
account  must  be  reported  on  separate 
schedules  (see  f  C3,  below). 

3.  Enter  the  current  value  of  the  plan's 
interest  in  the  master  trust  at  the  beginning  of 
the  plan  year  and  at  the  end  of  the  plan  year 
on  line  13(c)(x).  The  value  of  the  plan's 
interest  in  a  master  trust  is  the  sum  of  the  net 
values  of  the  plan's  interests  in  master  trust 
investment  accounts.  The  net  values  of  such 
interests  are  obtained  by  multiplying  the 
plan's  percentage  interest  in  each  master 
trust  investment  account  by  the  net  assets  of 
the  investment  account  (total  assets  minus 
total  liabilities)  at  the  beginning  and  end  of 
the  plan  year.  If  some  plan  funds  are  held  in  a 
master  trust  and  other  plan  funds  are  held  in 
other  funding  media,  complete  all  applicable 
sub-items  of  item  13  with  regard  to  assets 
held  in  other  funding  media. 

4.  In  sub-items  14  (d),  (e),  (f),  (i),  (j),  (k),  and 
(n)(i),  do  not  report  earnings,  expenses,  gains 
or  losses,  and  unrealized  appreciation  or 
depreciation  which  were  included  in 
computing  the  net  investment  gain  (or  loss) 
from  any  master  trust  investment  account. 

(See  1 B6,  below,  for  explanation  of  net 
investment  gain  (or  loss)  from  master  trust 
investment  account.)  If  some  plan  funds  are 
held  in  a  master  trust  and  other  plan  funds 
are  held  in  other  funding  media,  complete  all 
applicable  sub-items  of  item  14  to  report  plan 
earnings,  expenses,  gains  or  losses,  and 
unrealized  appreciation  or  depreciation 
relating  to  the  other  funding  media. 

5.  In  sub-item  14(j),  report  all 
administrative  expenses  (by  specified 
category)  paid  by  or  charged  to  the  plan 
which  were  not  subtracted  from  the  gross 
income  of  a  master  trust  investment  account 
in  determining  the  net  investment  gain  (or 
loss)  from  the  investment  account  (see  B6, 
below). 

6.  Attach  a  list  of  each  master  trust 
investment  account  in  which  the  plan  has  an 
interest,  indicating  the  plan's  name,  EIN,  and 
PN  and  the  name  of  the  master  trust  used  in 
the  master  trust  information  filed  with  the 
Department  of  Labor  (see  Part  C,  below).  In 
tabular  format  show  the  net  value  of  the 
plan’s  interest  in  each  investment  account 
(see  f  B3,  above)  at  the  beginning  of  the  plan 
year  and  at  the  end  of  the  plan  year;  the  total 
amount  of  transfers  to  the  investment 
account,  and  the  total  amount  of  transfers 
from  the  investment  account,  by  the  plan 
during  the  plan  year,  and  the  net  investment 
gain  (or  loss)  allocated  to  the  plan  for  the 
plan  year  from  the  investment  account.  The 
net  investment  gain  (or  loss)  allocated  to  the 
plan  for  the  plan  year  from  the  investment 
account  is  equal  to: 

The  current  value  of  the  plan's  interest  in 
the  investment  account  at  the  end  of  the  plan 
year. 

Minus  the  current  value  of  the  plan’s 
interest  in  the  investment  account  at  the 
beginning  of  the  plan  year, 

Plus  any  amounts  transferred  out  of  the 
investment  account  by  the  plan  during  the 
plan  year, 

Minus  any  amounts  transferred  into  the 
investment  account  by  the  plan  during  the 
plan  year. 

7.  Enter  in  sub-item  14(n)(ii)  the  net 
investment  gain  (or  loss)  allocated  to  the  plan 


for  the  plan  year  from  all  master  trust 
investment  accounts.  The  net  investment  gain 
(or  loss)  allocated  to  the  plan  for  the  plan 
year  from  all  master  trust  investment 
accounts  is  obtained  by  subtracting  any  net 
investment  losses  allocated  to  the  plan  from 
master  trust  investment  accounts  from  the 
sum  of  net  investment  gains  allocated  to  the 
plan  from  master  trust  investment  accounts. 
The  net  investment  gain  (or  loss)  allocated 
from  each  master  trust  investment  account  is 
reported  on  a  separate  schedule  (see  f  B6, 
above). 

8.  Do  not  complete  sub-item  22(a)  if  all  plan 
funds  are  held  in  master  trusts.  If  some  plan 
funds  are  held  in  master  trusts  and  other  plan 
funds  are  held  in  other  funding  media, 
complete  sub-item  22(a)  to  report  information 
relating  to  the  other  funding  media.  In  such 
cases,  complete  item  22(a)(v)  only  with 
respect  to  transactions  involving  assets  of  the 
plan  which  are  not  held  in  a  master  trust.  In 
determining  the  3%  figure,  do  not  include  the 
value  of  plan  assets  held  in  the  master  trust 
in  the  current  value  of  the  plan’s  assets  at  the 
beginning  of  the  plan  year.  Do  not  report 
acquisitions  or  dispositions  of  interests  in  a 
master  trust  in  sub-item  22(a)(v). 

(See  1 C8,  below,  with  respect  to  information 
that  must  be  included  concerning  each  master 
trust  investment  account) 

C.  Reporting  Information  Relating  to 
Master  Trusts  and  Master  Trust  Investment 
Accounts.  The  information  described  below 
must  be  filed  with  the  Department  of  Labor 
no  later  than  the  date  on  which  the  plan's 
annual  retum/report  is  due.  The  required 
information  may  be  filed  by  the  plan 
administrator  or  by  a  person  designated  by 
the  plan  administrator,  such  as  the 
administrator  of  another  plan  participating  in 
the  master  trust  or  the  financial  institution 
serving  as  trustee  of  the  master  trust. 
However,  it  is  the  obligation  of  the  plan 
administrator  to  ensure  that  the  required 
information  is  filed  prior  to  or  concurrent 
with  the  filing  by  the  plan  of  Form  5500. 

While  only  one  copy  of  the  required 
information  should  be  filed  for  all  plans 
participating  in  the  master  trust,  the 
information  is  an  integral  part  of  the  annual 
return/report  of  each  participating  plan  and  a 
participating  plan’s  annual  retum/report  will 
not  be  deemed  complete  unless  all  the 
information  is  filed  within  the  prescribed 
time. 

Each  of  the  required  statements  and 
schedules  must  indicate  the  name  of  the  plan, 
the  sponsor's  employer  identification  number, 
and  the  three  digit  plan  number.  The  required 
information  shall  be  filed  with  the 
Department  of  Labor  by  mailing  it  to:  Master 
Trust,  Office  of  Reports  and  Disclosure, 
Pension  and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW„  Washington,  D.C.  20216. 

1.  The  name  and  fiscal  year  of  the  master 
trust  and  the  name  and  address  of  the  master 
trustee. 

2.  A  list  of  all  plans  participating  in  the 
master  trust,  showing  each  plan’s  name  and 
its  percentage  interest  in  each  master  trust 
investment  account  as  of  the  beginning  and 
end  of  the  fiscal  year  of  the  master  trust 
ending  with  or  within  the  plan  year. 
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3.  A  statement,  in  the  same  format  as  item 
12  of  Form  5500,  for  each  master  trust 
investment  account  showing  amounts  of 
compensation  paid  during  the  fiscal  year  of 
the  master  trust  ending  with  or  within  the 
plan  year  to  persons  providing  services  with 
respect  to  the  investment  account  and 
subtracted  from  the  gross  income  of  the 
investment  account  in  determining  the  net 
increase  (decrease)  in  net  assets  of  the 
investment  account  (see  |  C5,  below),  and  the 
other  information  specified  in  item  12  of  Form 
5500. 

4.  A  statement  for  each  master  trust 
investment  account  showing  the  assets  and 
liabilities  of  the  investment  account  at  the 
beginning  and  end  of  the  fiscal  year  of  the 
master  trust  ending  with  or  within  the  plan 
year,  grouped  in  the  same  categories  as  those 
specified  in  item  13  of  Form  5$00. 

5.  A  statement  for  each  master  trust 
investment  account  showing  the  income, 
expenses,  changes  in  net  assets,  and  net 
increase  (decrease)  in  net  assets  of  each  such 
investment  account  during  the  fiscal  year  of 
the  master  trust  ending  with  or  within  the 
plan  year,  in  the  categories  specified  in  item 
14  of  Form  5500.  In  place  of  sub-items  (a),  (b), 
and  (c)  of  item  14,  show  all  transfers  of  assets 
into  the  investment  account  by  participating 
plans.  In  place  of  sub-item  (h)  of  item  14. 
show  all  transfers  of  assets  out  of  the 
investment  account  by  participating  plans. 

Do  not  complete  sub-item  14(n)(iii). 

6.  Schedules,  in  the  format  set  forth  in  the 
instructions  to  item  22  of  Form  5500,  of  the 
following  items  with  respect  to  each  master 
trust  investment  account  for  the  fiscal  year  of 
the  master  trust  ending  with  or  within  the 
plan  year:  Assets  held  for  investment, 
nonexempt  party-in-interest  transactions, 
defaulted  or  uncollectible  loans  and  leases, 
and  3%  transactions  involving  assets  in  the 
investment  account  The  3%  figure  shall  be 
determined  by  comparing  the  current  value  of 
the  transaction  at  transaction  date  with  the 
current  value  of  the  investment  account 
assets  at  the  beginning  of  the  applicable 
fiscal  year  of  the  master  trust 

III.  Revisions  to  Form  5500-C 

Add  new  sub-item  6(c)(v)  “Master 
Trust  (see  instructions)." 

Add  new  sub-item  15(c)(iv)  “Value  of 
Interest  in  Master  Trust”  and  renumber 
current  15(c)(iv)  and  15(c)(v)  as  15{c)(v) 
and  15(c)(vij  respectively. 

Add  new  sub-item  16(m)(ii)  “Net 
investment  gain  (or  loss)  from  all  master 
trust  investment  accounts.”  Renumber 
current  sub-item  16(m)(ii)  (“Other 
changes”)  as  16(m)(iii). 

IV.  Revisions  to  Instructions  for  Form 
5500-C 

[Insert  at  the  end  of  “A.  Who  Must 
File — 3.  Kinds  of  Filers.”] 

(f)  Master  Trusts — For  plans  participating 
in  a  Master  Trust,  see  page  —  for  filing 
instructions. 

[Insert  after  Specific  Instructions  for 
Form  5500-C  (ending  on  page  7)] 


Filing  Instructions  for  Plans  Participating  in 
Master  Trust(s) 

A.  General.  The  retum/report  of  a  plan 
participating  in  a  master  trust  must  include 
statements  and  schedules  providing 
information  about  assets  held  in  the  master 
trust,  as  specified  in  Part  C,  below,  in 
addition  to  a  Form  5500-C  completed  as 
specified  in  Part  B,  below.  The  master  trust 
information  must  be  filed  by  the  plan 
administrator  or  its  designee  with  the 
Department  of  Labor,  while  the  plan’s  Form 
5500-C  and,  if  applicable.  Schedules  A  and  B 
must  be  filed  with  the  Internal  Revenue 
Service. 

For  reporting  purposes,  a  master  trust  is  a 
trust  for  which  a  regulated  financial 
institution  (as  defined  below)  serves  as 
trustee  or  custodian  (regardless  of  whether 
such  institution  exercises  discretionary 
authority  or  control  with  respect  to  the 
management  of  assets  held  in  the  trust)  and 
in  which  assets  of  more  than  one  plan 
sponsored  by  a  single  employer  or  by  a  group 
of  employers  under  common  control  are  held. 
“Regulated  financial  institution”  means  a 
bank,  trust  company,  or  similar  financial 
institution  which  is  regulated,  supervised, 
and  subject  to  periodic  examination  by  a 
State  or  Federal  agency.  Common  control  is 
determined  on  the  basis  of  all  relevant  facts 
and  circumstances  (whether  or  not  such 
employers  are  incorporated). 

For  reporting  purposes,  the  assets  of  a 
master  trust  are  considered  to  be  held  in  one 
or  more  “investment  accounts.”  A  master 
trust  investment  account  may  consist  of  a 
pool  of  assets  of  a  single  asset.  Each  pool  of 
assets  held  in  a  master  trust  must  be  treated 
as  a  separate  master  trust  investment 
account  if  each  plan  which  has  an  interest  in 
the  pool  has  the  same  fractional  interest  in 
each  asset  in  the  pool  as  it  fractional  interest 
in  the  entire  pool,  and  if  each  such  plan  may 
not  dispose  of  its  interest  in  any  asset  in  the 
pool  without  disposing  of  its  interest  in  the 
pool.  A  master  trust  may  also  contain  assets 
which  are  not  held  in  such  a  pool.  Each  such 
asset  must  be  treated  as  a  separate  master 
trust  investment  account 

B.  Reporting  Information  Relating  to  the 
Individual  Plan.  1.  In  item  8(c)(v),  if  assets 
are  held  in  a  master  trust  of  a  single  employer 
or  controlled  group,  check  the  box  and  enter 
the  name  of  the  trust  and  bank  or  financial 
institution.  Also  enter  the  city  and  state 
where  the  trust  is  maintained. 

2.  Enter  the  current  value  of  the  plan’s 
interest  in  the  master  trust  at  the  beginning  of 
the  plan  year  and  at  the  end  of  the  plan  year 
on  line  15(c)(iv).  The  value  of  the  plan’s 
interest  in  a  master  trust  is  the  sum  of  the  net 
values  of  the  plan's  interest  in  master  trust 
investment  accounts.  The  net  values  of  such 
interests  are  obtained  by  multiplying  the 
plan's  percentage  interest  in  each  master 
trust  investment  account  by  the  net  assets  of 
the  investment  account  If  some  plan  funds 
are  held  in  a  master  trust  and  other  plan 
funds  are  held  in  other  funding  media, 
complete  all  applicable  sub-items  of  item  15 
with  regard  to  assets  held  in  other  funding 
media. 

3.  In  sub-items  18  (c),  (d),  (e),  (h).  (i),  (j).  and 
(m)  (i),  do  not  report  earnings,  expenses, 
gains  or  losses,  and  unrealized  appreciation 


or  depreciation  which  were  included  in 
determining  the  net  investment  gain  (or  loss) 
from  any  master  trust  investment  account 
(See  definition  net  investment  gain  (or  loss), 
below.)  If  some  plan  funds  are  held  in  a 
master  trust  and  other  plan  funds  are  held  in 
other  funding  media,  complete  all  applicable 
sub-items  of  item  16  to  report  plan  earnings, 
expenses,  gains  or  losses,  and  unrealized 
appreciation  or  depreciation  relating  to  the 
other  funding  media. 

4.  In  sub-item  16(i),  report  all 
administrative  expenses  paid  by  or  charged 
to  the  plan  which  were  not  subtracted  from 
the  gross  income  of  a  master  trust  investment 
account  in  determining  the  net  investment 
gain  (or  loss)  from  the  investment  account. 
(See  definition  of  net  investment  gain  (or 
loss),  below.) 

5.  Attach  a  list  of  each  master  trust 
investment  account  in  which  the  plan  has  an 
interest,  indicating  the  plan's  name,  EIN,  and 
PN  and  the  name  of  the  master  trust  used  in 
the  master  trust  information  filed  with  the 
Department  of  Labor  (see  Part  C,  below).  In 
tabular  format  show  *he  net  value  of  the 
plan’s  interest  in  each  investment  account 
(see  f  B2.  above)  at  the  beginning  of  the  plan 
year  and  at  the  end  of  the  plan  year,  the  total 
amount  of  transfers  to  the  investment 
account,  and  the  total  amount  of  transfers 
from  the  investment  account,  by  the  plan 
during  the  plan  yean  and  the  net  investment 
gain  (or  loss)  allocated  to  the  plan  for  the 
plan  year  from  the  investment  account.  The 
net  investment  gain  (or  loss)  allocated  to  the 
plan  for  the  plan  year  from  the  investment 
account  is  equal  to: 

The  current  value  of  the  plan’s  interest  in 
the  investment  account  at  the  end  of  the  plan 
year. 

Minus  the  current  value  of  the  plan's 
interest  in  the  investment  account  at  the 
beginning  of  the  plan  year. 

Plus  any  amounts  transferred  out  of  the 
investment  account  by  the  plan  during  the 
plan  year. 

Minus  any  amounts  transferred  into  the 
investment  account  by  the  plan  during  the 
plan  year. 

6.  Enter  in  sub-item  16(m)(ii)  the  net 
investment  gain  (or  loss)  allocated  to  the  plan 
for  the  plan  year  from  all  master  trust 
investment  accounts.  The  net  investment  gain 
(or  loss]  allocated  to  the  plan  for  the  plan 
year  from  all  master  trust  investment 
accounts  is  obtained  by  subtracting  any  net 
investment  losses  allocated  to  the  plan  from 
master  trust  investment  accounts  from  the 
sum  of  net  investment  gains  allocated  to  the 
plan  from  master  trust  investment  accounts. 
The  net  investment  gain  (or  loss)  allocated  to 
the  plan  for  the  year  from  each  investment 
account  is  reported /m  a  separate  schedule 
(see  |B5,  above). 

7.  In  item  17,  answer  the  questions  only 
with  respect  to  plan  assets  which  are  not 
held  in  a  master  trust  investment  account 
Use  the  total  value  of  plan  assets  not  held  in 
such  an  investment  account  as  the  asset  base 
in  determining  the  percentage. 

8.  In  item  18(c).  do  not  include 
administrative  expenses  which  have  been 
subtracted  from  the  gross  income  of  a  master 
trust  investment  account  in  determining  the 
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net  investment  gain  (or  loss)  from  the 
investment  account. 

9.  In  item  19,  answer  the  questions  only 
with  regard  to  plan  assets  which  are  not  held 
in  a  master  trust  investment  account.  In  sub- 
item  19(c),  use  the  value  of  plan  assets  not 
held  in  a  master  trust  investment  account  as 
the  base  for  determining  the  10  percent  figure. 

10.  In  item  20,  answer  the  questions  only 
with  regard  to  plan  assets  which  are  not  held 
in  a  master  trust  investment  account.  Use  the 
value  of  plan  assets  not  held  in  a  master  trust 
investment  account  as  the  base  for 
determining  the  15  percent  figure. 

11.  In  item  21,  answer  sub-item  21(a)  taking 
into  account  any  consideration  received  by 
an  officer  or  employee  of  the  plan  sponsor, 
including  any  consideration  paid  out  of  the 
master  trust  or  a  master  trust  investment 
account.  Answer  sub-item  21(b)  as  specified 
below  in  |B12.  Answer  sub-item  21(c)  taking 
into  account  all  parties  providing  services  to 
the  plan,  including  parties  providing  services 
with  respect  to  assets  held  in  master  trust 
investment  accounts  in  which  the  plan  has  an 
interest,  and  taking  into  account  all  plan 
fiduciaries,  including  persons  who  are 
fiduciaries  by  reason  of  their  relationship  to  a 
master  trust  investment  account  in  which  the 
plan  has  an  interest  or  to  the  assets  in  such 
an  investment  account.  Answer  sub-items 
21(e)  and  (f)  only  with  respect  to  assets  not 
held  in  a  master  trust  investment  account. 

12.  Answer  sub-item  21(b)  taking  into 
account  all  qualifying  employer  securities 
and  all  qualifying  employer  real  property, 
including  the  plan’s  share  of  qualifying 
employer  securities  and  real  property 
acquired  by  a  master  trust  investment 
account.  The  plan’s  share  in  such  qualifying 
employer  securities  or  real  property  is 
determined  by  multiplying  die  plan's 
percentage  interest  in  the  investment  account 
as  of  the  acquisition  date  by  the  fair  market 
value  of  the  qualifying  employer  securities  or 
real  property  as  of  the  acquistion  date.  The 
asset  base  used  in  determining  the  10  percent 
figure  is  the  total  value  of  plan  assets  as  of 
the  acquisition  date,  including  the  current 
value  of  the  plan's  interest  in  the  master  trust 
as  of  the  acquisition  date,  determined  as 
specified  in  fB2,  above. 

C.  Reporting  Information  Relating  to 
Master  Trusts  and  Master  Trust  Investment 
Accounts.  The  following  instructions  are  to 
be  followed  only  if  every  plan  participating 
in  the  master  trust  has  fewer  than  100 
participants.  Otherwise,  information  relating 
to  master  trusts  and  master  trust  investment 
accounts  must  be  reported  pursuant  to  the 
instructions  to  Form  5500. 

The  information  specified  below  must  be 
filed  with  the  Department  of  Labor  no  later 
than  the  date  on  which  the  plan’s  return/ 
report  is  due.  The  required  information  may 
be  filed  by  the  plan  administrator  or  by  a 
person  designated  by  the  plan  administrator, 
such  as  the  administrator  of  another  plan 
participating  in  the  master  trust  or  the 
financial  institution  serving  as  trustee  of  the 
master  trust.  However,  it  is  the  obligation  of 
the  plan  administrator  to  ensure  that  the 
required  information  is  filed  prior  to  or 
concurrent  with  the  filing  by  the  plan  of  Form 
5500-C.  While  only  one  copy  of  die  required 
information  should  be  filed  for  all  plans 


participating  in  the  master  trust,  the 
information  is  an  integral  part  of  the  return/ 
report  of  each  participating  plan  and  a 
participating  plan’s  retum/report  will  not  be 
deemed  complete  unless  all  the  information  is 
filed  within  die  prescribed  time. 

Each  of  the  required  statements  and 
schedules  must  indicate  the  name  of  the  plan, 
the  sponsor's  employer  identification  number, 
and  the  three  digit  plan  number.  The  required 
information  must  be  filed  with  the 
Department  of  Labor  by  mailing  it  to:  Master 
Trust,  Office  of  Reports  and  Disclosure, 
Pension  and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20216. 

1.  The  name  and  fiscal  year  of  the  master 
trust  and  the  name  and  address  of  the  master 
trustee.  If  the  information  relating  to  the 
master  trust  is  not  filed  in  connection  with 
any  annual  retum/report  filed  on  Form  5500, 
the  name  of  the  master  trust  must  be 
followed  by  ‘‘(5500-C).” 

2.  A  list  of  all  plans  participating  in  the 
master  trust,  showing  each  plan's  name  and 
its  percentage  interest  in  each  master  trust 
investment  account  as  of  the  beginning  and 
end  of  the  most  recent  fiscal  year  of  the 
master  trust. 

3.  A  statement  for  each  master  trust 
investment  account  showing  the  assets  and 
liabilities  of  the  investment  account  at  the 
beginning  and  end  of  the  fiscal  year  of  the 
master  trust  ending  with  or  within  the  plan 
year.  This  statement  must  be  in  the  same 
format  as  item  13  of  Form  5500,  except  that  if 
every  plan  participating  in  the  master  trust 
has  fewer  than  100  participants  at  the 
beginning  of  the  plan  year  with  which  or 
within  which  the  fiscal  year  of  the  master 
trust  ends,  the  format  of  item  15  of  Form 
5500-C  may  be  used. 

4.  A  statement  for  each  master  trust 
investment  account  showing  the  income, 
expenses,  changes  in  net  assets,  and  net 
increase  (decrease)  in  net  assets  of  each  such 
investment  account  during  the  fiscal  year  of 
the  master  trust  ending  with  or  within  the 
plan  year.  The  statement  must  be  in  the  same 
format  as  item  14  of  Form  5500,  except  that  if 
every  plan  participating  in  the  master  trust 
has  fewer  than  100  participants  at  the 
beginning  of  the  plan  year  with  which  or 
within  which  the  fiscal  year  of  the  master 
trust  ends,  the  format  of  item  16  of  Form 
5500-C  may  be  used.  In  place  of  sub-items 

(a),  (b),  and  (c)  of  item  14,  Form  5500  (or  sub- 
items  (a)  and  (b)  of  item  16,  Form  5500-C,  as 
appropriate),  show  the  total  of  all  transfers  of 
assets  into  the  investment  account  by 
participating  plans.  In  place  of  sub-item  14(h), 
Form  5500  (or  sub-item  16(g),  Form  5500-C,  as 
appropriate),  show  the  total  of  all  transfers  of 
assets  out  of  the  investment  account  by 
participating  plans.  Do  not  complete  sub-item 
14(n)(iii),  Form  5500  (or  sub-item  16(m)(iii), 
Form  5500-C). 

5.  Schedules,  in  the  format  set  forth  in  the 
instructions  to  item  17  of  Form  5500-C,  of  the 
following  information  with  respect  to  each 
master  trust  investment  account: 

(a)  Percentage  of  assets  in  the  investment 
account  loaned  to  a  person  who  is  a  party  in 
interest  with  respect  to  any  of  the  plans 
which  have  an  interest  in  the  investment 
account, 


(b)  Percentage  of  assets  in  the  investment 
account  which  are  invested  in  securities 
issued  by  a  person  who  is  a  party  in  interest 
with  respect  to  any  of  the  plans  which  have 
an  interest  in  the  investment  account,  and 

(c)  Percentage  of  assets  in  the  investment 
account  which  are  invested  in  real  estate 
leased  by  a  person  who  is  a  party  in  interest 
with  respect  to  any  of  the  plans  which  have 
an  interest  in  the  investment  account. 

6.  A  statement  of  the  administrative 
expenses  of  each  master  trust  investment 
account  for  the  fiscal  years  of  the  master 
trust  ending  with  or  within  the  preceding  plan 
year  and  the  second  preceding  plan  year,  if 
these  figures  have  not  already  been  reported 
to  the  Department  in  a  statement  of  income, 
expenses,  and  changes  in  net  assets  filed  for 
the  master  trust  investment  account. 

7.  A  schedule,  in  the  format  set  forth  in  the 
instructions  to  item  19  of  Form  5500-C,  for 
each  master  trust  investment  account 
showing  party-in-interest  transactions 
involving  assets  held  in  the  investment 
account  for  the  fiscal  year  of  the  master  trust 
ending  with  or  within  the  plan  year. 

8.  For  each  master  trust  investment 
account,  statements  as  to  whether,  since  the 
end  of  the  last  fiscal  year  of  the  master  trust 
for  which  financial  information  has  been 
provided  in  connection  with  an  annual 
retum/report  Form  5500  or  retum/report 
Form  5500-C  or  5500-K  filed  for  the  plan  or 
any  other  plan,  (a)  an  extension  has  been 
granted  on  any  loan  of  assets  held  in  the 
investment  account  for  which,  prior  to  the 
granting  of  the  extension,  all  principal  and 
interest  payments  due  under  the  terms  of  the 
loan  have  not  been  received;  and 

(b)  An  extension  of  time  or  renewal  has 
been  granted  for  the  payment  of  any 
obligation  held  in  the  investment  account 
which  amounts  to  10  percent  of  the  assets  in 
the  investment  account. 

9.  For  each  master  bust  investment 
account,  statements  as  to  whether,  since  the 
end  of  the  last  fiscal  year  of  the  master  trust 
for  which  financial  information  has  been 
provided  in  connection  with  an  annual 
retum/report  Form  5500  or  retum/report 
Form  5500-C  or  5500-K  filed  for  the  plan  or 
any  other  plan,  (a)  the  master  bust 
investment  account  had  any  investments  of 
the  type  reportable  under  item  15(c)  (iv)  or  (v) 
of  Form  5500-C  which  in  the  aggregate 
exceeded  15  percent  of  assets  in  the  master 
trust  investment  account  in  either  category; 
and  (b)  the  master  bust  investment  account 
had  any  loans  outstanding  or  investments  in 
a  single  enterprise  (other  than  the  United 
States  Government)  which  exceeded  15 
percent  of  the  assets  in  the  investment 
account. 

10.  Statements  for  each  master  trust 
investment  account  as  to  whether  (a)  any 
loans  of  assets  held  in  the  investment 
account  or  fixed  income  obligations  held 
therein  were  in  default  as  of  the  close  of  the 
fiscal  year  of  the  master  bust  ending  with  or 
within  the  plan  year,  or  were  classified  as 
uncollectible  during  that  fiscal  year,  and  (b) 
any  leases  of  property  held  in  the  investment 
account  were  in  default  or  classified  as 
uncollectible  during  the  fiscal  year  of  the 
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master  trust  ending  with  or  within  the  plan 
year. 

V.  Revisions  to  Form  5500-K 

Add  new  sub-item  11(d)  “Master  Trust 
(see  instructions)”  and  renumber  current 
sub-items  11(d)  and  11(e)  as  11(e)  and 

11(f). 

VI.  Revisions  to  Instructions  for  Form 
5500-K 

(Insert  at  the  end  of  “B.  Kinds  of 
Filers.”) 

6.  Master  Trusts — For  plans  participating  in 
a  Master  Trust,  see  page  6  for  filing 
instructions. 

[Insert  after  the  Specific  Instructions 
for  Form  5500-K  (ending  on  page  6)] 

Filing  Instructions  for  Plans  Participating  in 
Master  Trust(s) 

A.  General.  The  return/ report  of  a  plan 
participating  in  a  master  trust  must  include 
statements  and  schedules  providing 
information  about  assets  held  in  the  master 
trust,  as  specified  in  Part  C,  below,  in 
addition  to  a  Form  5500-K  completed  as 
specified  in  Part  B,  below.  The  statements 
and  schedules  must  be  filed  with  the 
Department  of  Labor,  while  the  plan's  Form 
5500-K  and,  if  applicable,  Schedules  A  and  B 
must  be  filed  with  the  Internal  Revenue 
Service. 

For  reporting  purposes,  a  master  trust  is  a 
trust  for  which  a  regulated  financial 
institution  (as  defined  below)  serves  as 
trustee  or  custodian  (regardless  of  whether 
such  institution  exercises  discretionary 
authority  or  control  with  respect  to  the 
management  of  assets  held  in  the  trust)  and 
in  which  assets  of  more  than  one  plan 
sponsored  by  a  single  employer  or  by  a  group 
of  employers  under  common  control  are  held. 
“Regulated  financial  institution"  means  a 
bank,  trust  company,  or  similar  financial 
institution  which  is  regulated,  supervised, 
and  subject  to  periodic  examination  by  a 
State  or  Federal  agency.  Common  control  is 
determined  on  the  basis  of  all  relevant  facts 
and  circumstances  (whether  or  not  such 
employers  are  incorporated). 

For  reporting  purposes,  the  assets  of  a 
master  trust  are  considered  to  be  held  in  one 
or  more  "investment  accounts."  A  master 
trust  investment  account  may  consist  of  a 
pool  of  assets  or  a  single  asset.  Each  pool  of 
assets  held  in  a  master  trust  must  be  treated 
as  a  separate  master  trust  investment 
account  if  each  plan  which  has  an  interest  in 
the  pool  has  the  same  fractional  interest  in 
each  asset  in  the  pool  as  its  fractional 
interest  in  the  entire  pool,  and  if  each  such 
plan  may  not  dispose  of  its  interest  in  any 
asset  in  the  pool  without  disposing  of  its 
interest  in  the  pool.  A  master  trust  may 
contain  assets  which  are  not  held  in  such  a 
pool.  Each  such  asset  must  be  treated  as  a 
separate  master  trust  investment  account. 

B.  Reporting  Information  Relating  to  the 
Individual  Plan.  1.  In  item  11(d),  if  assets  are 
held  in  a  master  trust  of  a  single  employer  or 
controlled  group,  check  the  box  and  enter  the 
name  of  the  trust  and  bank  or  financial 
institution.  Also  enter  the  city  and  state 
where  the  trust  is  maintained. 


2.  In  sub-item  13(a),  in  determining  the  net 
assets,  include  the  current  value  of  the  plan’s 
interest  in  the  master  trust.  The  value  of  the 
plan's  interest  in  the  master  trust  is  the  sum 
of  the  net  values  of  the  plan's  interest  in 
master  trust  investment  accounts.  The  net 
values  of  such  interests  are  obtained  by 
multiplying  the  plan’s  percentage  interest  in 
each  master  trust  investment  account  by  the 
net  assets  of  the  investment  account. 

3.  In  sub-item  13(c),  do  not  include  any  gain 
or  appreciation  of  assets  allocated  to  the  plan 
from  a  master  trust  investment  account  if 
such  gain  or  appreciation  of  assets  is 
reflected  in  the  figure  for  other  changes  in  net 
assets  entered  in  sub-item  13(f)  (see  fB5. 
below). 

4.  In  sub-item  13(d),  do  not  include 
expenses  which  were  subtracted  from  the 
gross  income  of  master  trust  investment 
accounts  in  determining  the  net  investment 
gain  (or  loss)  from  the  investment  accounts 
for  purposes  of  item  13(f)  (see  flB5,  below). 

5.  In  sub-item  13(f),  include  the  net 
investment  gain  (or  loss)  allocated  to  the  plan 
for  the  plan  year  from  all  master  trust 
investment  accounts.  The  net  investment  gain 
(or  loss)  allocated  to  the  plan  for  the  plan 
year  from  all  master  trust  investment 
accounts  is  obtained  by  subtracting  any  net 
investment  losses  allocated  to  the  plan  from 
the  master  trust  investment  accounts  from  the 
sum  of  net  investment  gains  allocated  to  the 
plan  from  master  trust  investment  accounts. 
The  net  investment  gain  (or  loss)  allocated  to 
the  plan  for  the  plan  year  from  an  investment 
account  is  equal  to: 

The  current  value  of  the  plan’s  interest  in 
the  investment  account  at  die  end  of  the  plan 
year. 

Minus  the  current  value  of  the  plan's 
interest  in  the  investment  account  at  the 
beginning  of  the  plan  year. 

Plus  any  amounts  transferred  out  of  the 
investment  account  by  the  pian  during  the 
plan  year. 

Minus  any  amounts  transferred  into  the 
investment  account  by  the  plan  during  the 
plan  year. 

6.  In  item  14,  answer  the  questions  only 
with  regard  to  plan  assets  which  are  not  held 
in  a  master  trust  investment  account.  In  sub- 
item  14(c),  use  the  value  of  plan  assets  not 
held  in  a  master  trust  investment  account  as 
the  base  for  determining  the  10  percent  figure. 

7.  In  sub-item  15(c),  do  not  include  the 
plan's  share  of  administrative  expenses 
which  have  been  subtracted  from  the  gross 
income  of  the  master  trust  investment 
account  in  determining  the  net  investment 
gain  (or  loss)  from  the  investment  account. 

8.  In  Item  17,  answer  sub-item  17(a)  taking 
into  account  any  consideration  received  by 
an  officer  or  employee  of  the  plan  sponsor, 
including  any  consideration  paid  out  of  the 
master  trust  or  a  master  trust  investment 
account.  Answer  sub-item  17(b)  as  specified 
below  in  1 B9.  Answer  sub-item  17(d)  taking 
into  account  all  parties  providing  services  to 
the  plan,  including  parties  providing  services 
with  respect  to  assets  held  in  master  trust 
investment  accounts  in  which  the  plan  has  an 
interest,  and  taking  into  account  all  plan 
fiduciaries,  including  persons  who  are 
fiduciaries  by  reason  of  their  relationship  to  a 
master  trust  investment  account  in  which  the 


plan  has  an  interest  or  to  the  assets  in  such 
an  investment  account  Answer  sub-items  17 
(f)  and  (g)  only  with  respect  to  assets  not  held 
in  a  master  trust  investment  account 

9.  Answer  sub-item  17(b)  taking  into 
account  all  qualifying  employer  securities 
and  all  qualifying  employer  real  property, 
including  the  plan’s  share  of  qualifying 
employer  securities  and  real  property 
acquired  by  a  master  trust  investment 
account.  The  plan’s  share  in  such  qualifying 
employer  securities  or  real  property  is 
determined  by  multiplying  the  plan’s 
percentage  interest  in  the  investment  account 
as  of  the  acquisition  date  by  the  fair  market 
value  of  the  qualifying  employer  securities  or 
real  property  as  of  the  acquisition  date.  The 
asset  base  used  in  determining  the  10  percent 
figure  is  the  total  value  of  plan  assets  as  of 
the  acquisition  date,  including  the  current 
value  of  the  plan's  interest  in  the  master  trust 
as  of  the  acquisition  date,  determined  as 
specified  in  f  B2,  above. 

C.  Reporting  Information  Relating  to 
Master  Trusts  and  Master  Trust  Investment 
Accounts.  The  following  instructions  are  to 
be  followed  only  if  every  plan  participating  in 
the  master  trust  has  fewer  than  100 
participants  and  at  least  one  owner- 
employee.  Otherwise,  information  relating  to 
master  trusts  and  master  trust  investment 
accounts  must  be  reported  pursuant  to  the 
instructions  to  Form  5500  or  5500-C,  as 
appropriate. 

The  information  specified  below  must  be 
filed  with  the  Department  of  Labor  no  later 
than  the  date  on  which  the  plan's  return/ 
report  is  due.  The  required  information  may 
be  filed  by  the  plan  administrator  or  by  a 
person  designated  by  the  plan  administrator, 
such  as  the  administrator  of  another  plan 
participating  in  the  master  trust  or  the 
financial  institution  serving  as  trustee  of  the 
master  trust.  However,  it  is  the  obligation  of 
the  plan  administrator  to  ensure  that  the 
required  information  is  filed  prior  to  or 
concurrent  with  the  filing  by  the  plan  of  Form 
5500-K.  While  only  one  copy  of  the  required 
information  should  be  filed  for  all  plans 
participating  in  the  master  trust,  the 
information  is  an  integral  part  of  the  return/ 
report  of  each  participating  plan  and  a 
participating  plan's  return/report  will  not  be 
deemed  complete  unless  all  the  information  is 
filed  within  die  prescribed  time. 

Each  of  the  required  statements  and 
schedules  must  indicate  the  name  of  the  plan, 
the  sponsor's  employer  identification  number, 
and  the  three  digit  plan  number.  The  required 
information  must  be  filed  with  the 
Department  of  Labor  by  mailing  it  to:  Master 
Trust,  Office  of  Reports  and  Disclosure, 
Pension  and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW„  Washington,  D.C.  20218. 

1.  The  name  and  fiscal  year  of  the  master 
trust  and  the  name  and  address  of  the  master 
trustee.  If  the  information  relating  to  the 
master  trust  is  not  filed  in  connection  with 
any  annual  retum/report  filed  on  Form  5500 
or  Form  5500-C,  the  name  of  the  master  trust 
must  be  followed  by  “(5500-K)." 

2.  A  list  of  all  plans  participating  in  the 
master  trust,  showing  each  plan’s  name  and 
its  percentage  interest  in  each  master  trust 
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investment  account  as  of  the  beginning  and 
end  of  the  fiscal  year  of  the  master  trust 
ending  with  or  within  the  plan  year. 

3.  A  list  of  all  master  trust  investment 
accounts  as  of  the  beginning  and  end  of  the 
most  recent  fiscal  year  of  the  master  trust 
ending  with  or  within  the  plan  year. 

4.  A  statement  of  the  administrative 
expenses  of  each  master  trust  investment 
account  for  the  fiscal  years  of  the  master 
trust  ending  with  or  within  the  current  plan 
year,  the  preceding  plan  year,  and  the  second 
preceding  plan  year,  in  the  format  of  sub-item 
15(c)  of  Form  5500-K. 

5.  A  schedule,  in  the  format  set  forth  in  the 
instructions  to  sub-item  14(a)  of  Form  5500-K, 
for  each  master  trust  investment  account 
showing  party-in-interest  transactions 
involving  assets  held  in  the  investment 
account  for  the  fiscal  year  of  the  master  trust 
ending  with  or  within  the  plan  year. 

6.  For  each  master  trust  investment 
account,  statements  as  to  whether,  since  the 
end  of  the  last  fiscal  year  of  the  master  trust 
for  which  financial  information  has  been 
provided  in  connection  with  an  annual 
return/report  Form  5500  or  retum/report 
Form  5500-C  or  5500-K  filed  for  the  plan  or 
any  other  plan,  (a)  an  extension  has  been 
granted  on  any  loan  of  assets  held  in  the 
investment  account  for  which,  prior  to  the 
granting  of  the  extension,  all  principal  and 
interest  payments  due  under  the  terms  of  the 
loan  have  not  been  received;  and 

(b)  an  extension  of  time  or  renewal  has 
been  granted  for  the  payment  of  any 
obligation  held  in  the  investment  account 
which  amounts  to  10  percent  of  the  assets  in 
the  investment  account. 

7.  For  each  master  trust  investment 
account,  a  statement  as  to  whether,  as  of  the 
end  of  the  fiscal  year  of  the  master  trust  for 
which  financial  information  has  been 
provided  in  connection  with  an  annual 
retum/report  Form  5500  or  retum/report 
Form  5500-C  or  5500-K  filed  for  the  plan  or 
any  other  plan,  the  master  trust  investment 
account  had  any  loans  outstanding  or 
investments  in  a  single  enterprise  (other  than 
the  United  States  Government)  which 
exceeded  15  percent  of  the  assets  in  the 
investment  account. 

8.  Statements  for  each  master  trust 
investment  account  as  to  whether  (a)  any 
loans  of  assets  held  in  the  investment 
account  or  fixed  income  obligations  held 
therein  were  in  default  as  of  the  close  of  the 
fiscal  year  of  the  master  trust  ending  with  or 
within  the  plan  year,  or  were  classified  as 
uncollectible  during  that  fiscal  year;  and  (b) 
any  leases  of  property  held  in  the  investment 
account  were  in  default  or  classified  as 
uncollectible  during  the  fiscal  year  of  the 
master  trust  ending  with  or  within  the  plan 
year. 

VII.  Additional  Instructions  to  Schedule 
A  for  Master  Trust  Filing 

[Insert  in  the  third  paragraph  of  the 
General  Instructions  of  the  Schedule  A] 

Plans  Participating  in  Master  Tmst(s). — For 
each  insurance  or  annuity  contract  that  is 
held  in  a  master  trust  and  owned  jointly  by 
two  or  more  plans  participating  in  the  master 
trust,  one  Schedule  A  must  be  included  in  the 


information  relating  to  the  master  trust  which 
is  filed  with  DOL.  The  individual  plans  need 
not  file  the  Schedule  A,  but  must  treat 
unallocated  funds  or  any  interest  in  a 
separate  account  held  in  a  master  trust  as 
part  of  an  investment  account  for  purposes  of 
their  retum/reports.  (See  master  trust  filing 
instructions.) 

Signed  at  Washington  this  9th  day  of 
December  1981. 

Jeffery  N.  Clayton, 

Acting  Administrator,  Pension  and  Welfare 
Benefit  Programs,  Labor-Management 
Services  Administration,  Department  of 
Labor. 

[FR  Doc.  81-35781  Filed  12-10-81;  3:06  pm) 

BILLING  CODE  4510-29-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Non- 
Multiemployer  Plans;  Amendment 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Non-Multiemployer  Plans  contains 
the  interest  rates  and  factors  for  the 
period  beginning  January  1, 1982.  The 
interest  rates  and  factors  are  to  be  used 
to  value  benefits  provided  under 
terminating  non-multiemployer  pension 
plans  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  (the  “Act"). 

The  valuation  of  plan  benefits  is 
necessary  because  under  section  4041  of 
the  Act,  the  Pension  Benefit  Guaranty 
Corporation  (“PBGC”)  and  the  plan 
administrator  must  determine  whether  a 
terminating  pension  plan  has  sufficient 
assets  to  pay  all  guaranteed  benefits 
provided  under  the  plan.  If  the  assets 
are  insufficient,  the  PBGC  will  pay  the 
guaranteed  benefits  under  the  plan 
termination  insurance  program  . 
established  under  Title  IV. 

The  interest  rates  and  factors  set  forth 
in  Appendix  B  to  Part  2619  are  adjusted 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  January  1, 1982,  and  enables  the 
PBGC  and  plan  administrators  to  value 
the  benefits  provided  under  those  plans. 
These  rates  and  factors  will  remain  in 
effect  until  PBGC  publishes  an 
amendment  revising  them. 

EFFECTIVE  DATE:  January  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nina  R.  Hawes,  Staff  Attorney, 


Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  D.C.  20006, 
202-254-3010. 

SUPPLEMENTARY  INFORMATION:  On 

January  28, 1981,  the  Pension  Benefit 
Guaranty  Corporation  (the  “PBGC”) 
issued  a  final  regulation  (46  FR  9492  et 
seq.)  establishing  the  methods  for 
valuing  plan  benefits  of  terminating  non¬ 
multiemployer  plans  covered  under  Title 
IV  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1001  et 
seq.  (1976),  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L.  No.  96- 
364,  94  Stat.  1208  (the  “Act”).  That 
regulation,  29  CFR  Part  2610,  was 
recodified  as  29  CFR  Part  2619  on  June 
24, 1981,  effective  June  29, 1981  (46  FR 
32574).  That  regulation  contains  a 
number  of  formulas  for  valuing  different 
types  of  benefits.  In  addition,  Appendix 
B  to  the  regulation  sets  forth  the  various 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas.  Because  these 
rates  and  factors  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets,  it  is  necessary  to 
update  the  rates  and  factors 
periodically. 

When  first  published,  Appendix  B 
contained  interest  rates  and  factors  to 
be  used  to  value  benefits  in  plans  that 
terminated  on  or  after  September  2, 

1974,  but  before  October  1, 1975. 
Subsequently,  the  PBGC  adopted 
additional  rates  and  factors  for  valuing 
benefits  in  plans  that  terminated  on  or 
after  October  1, 1975,  but  before 
December  1, 1981.  (29  CFR  Part  2610 
(1980),  45  FR  64907,  45  FR  75658,  45  FR 
75209,  45  FR  82172,  46  FR  3510,  46  FR 
16685,  46  FR  18312,  46  FR  26765,  46  FR 
31257,  46  FR  36693,  46  FR  45761,  46  FR 
50788). 

On  November  13, 1981,  the  PBGC  last 
published  rates  for  plans  that  terminate 
on  or  after  December  1, 1981  (46  FR 
55958).  At  this  time,  changes  in  the 
financial  and  annuity  markets  have 
necessitated  a  decrease  in  the  rates 
used  by  the  PBGC  to  value  benefits. 
Although  the  PBGC  has  only  changed  its 
rates  by  V*  percent  per  month  in  the 
past,  unusually  rapid  changes  in  the 
financial  markets  have  indicated  that  a 
decrease  of  Vfe  percent  is  warranted  at 
this  time.  When  the  PBGC  first  adopted 
its  procedure  of  issuing  prospective 
interest  rates,  (45  FR  75209),  the  PBGC 
stated  that  it  would  normally  change  its 
interest  rates  only  in  V t  percent 
increments.  However,  because  of  the 
exceptional  circumstances  occurring  in 
the  financial  markets,  PBGC  has 
determined  that  a  change  of  %  percent 
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is  necessary.  Accordingly,  this 
amendment  changes  the  rates  in 
Appendix  B  to  add  a  set  of  interest  rates 
and  factors  for  plans  that  terminate  on 
or  after  January  1, 1982.  These  rates  and 
factors  will  remain  in  effect  until  such 
time  as  PBGC  publishes  another 
amendment  which  changes  the  rates. 

As  a  rule,  the  rates  will  be  in  effect  for 
at  least  one  month.  If  the  rates  are  to  be 
changed,  PBGC  will  publish  an 
amendment  in  the  Federal  Register, 
normally  by  the  15th  of  the  month  prior 
to  the  month  for  which  the  new  rates 
will  be  effective.  If  no  change  is  to  be 
made,  no  amendment  will  be  published, 
and  the  current  rates  will  remain  in 
effect  until  further  notice. 

Because  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980 
established  a  new  insurance  program  for 
multiemployer  plans,  we  note  that  the 
rates  and  factors  contained  in  Appendix 
B  to  Part  2619  are  applicable  to  non¬ 
multiemployer  plans  only. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  determination  is 
based  on  the  need  to  determine  and 
issue  new  interest  rates  and  factors 
promptly,  so  that  the  rates  can  reflect, 
as  accurately  as  possible,  current 
market  conditions.  The  PBGC  has  found 
that  the  public  interest  is  best  served  by 
issuing  the  rates  and  factors  on  a 
prospective  basis  so  that  plans  may  be 
able  to  calculate  the  value  of  plan 
benefits  before  submitting  a  notice  of 
intent  to  terminate.  Also,  plans  will  be 
able  to  predict  employer  liability  more 
accurately  prior  to  plan  termination. 
Moreover,  because  of  the  need  to 
provide  immediate  guidance  for  the 
valuation  of  benefits  under  plans  that 
will  terminate  on  or  after  January  1, 

1982,  and  because  no  adjustment  by 
ongoing  plans  is  required  by  this 
amendment,  the  PBGC  finds  that  good 
cause  exists  for  making  the  rates  set 
forth  in  this  amendment  to  the  final 
regulation  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  “major  rule”  under  the  criteria  set 
forth  in  Executive  Order  12291,  February 
17, 1981,  (46  FR  13193)  because  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  competition. 


PART  2619— VALUATION  OF  PLAN 
BENEFITS  IN  NON-MULTIEMPLOYER 
PLANS 

In  consideration  of  the  foregoing,  Part 
2619  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
by  revising  Rate  Set  30  and  adding  Rate 
Set  31  of  Appendix  B  to  read  as  follows: 
Appendix  B — Interest  Rates  and  Quantities 
Used  To  Value  Immediate  and  Deferred 
Annuities 

In  the  table  that  follows,  the  immediate 


(Secs.  4002(b)(3),  4041(b),  4044,  4062(b)(1)(A), 
Pub.  L  93-406.  88  Stat.  1004. 1020, 1025-27, 
1029,  (1974)  as  amended  by  Secs.  403(1), 

403(d)  and  402(a)(7),  Pub.  L  96-364,  94  Stat. 
1302, 1301, 1299,  (1980)  (29  U.S.C.  1302, 1341, 
1344, 1362)) 

Robert  E.  Nagle, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  81-35214  Filed  12-14-81;  8:45  am) 

BILLING  CODE  7708-01-41 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Approval  of  the  Commonwealth  of 
Virginia  Reclamation  Plan  Under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

SUMMARY:  On  September  22, 1980,  the 
Commonwealth  of  Virginia  submitted  to 
OSM  its  proposed  Abandoned  Mine 
Land  Reclamation  Plan  (Plan)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  purpose  of 
Inis  submission  is  to  demonstrate  the 
State’s  intent  and  capability  to  assume 
responsibility  for  administering  and 
conducting  the  Abandoned  Mine  Land 
Reclamation  Program  established  by 
Title  IV  of  SMCRA  and  regulations 
adopted  by  OSM  (30  CFR  Chapter  VII, 
Subchapter  R,  FR  49932-49952,  October 
25, 1978).  After  opportunity  for  public 
comment  and  review  of  the  plan 
submission,  the  Assistant  Secretary  for 
Energy  and  Minerals  of  the  Department 


annuity  rate  is  used  to  value  immediate 
annuities,  to  compute  the  quantity  “Gr”  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  An  interest  rate  of  5 
percent  shall  be  used  to  value  death  benefits 
other  than  the  decreasing  term  insurance 
portion  of  a  refund  annuity.  For  deferred 
annuities,  ki,  kx,  k»,  n,,  and  n*  are  defined  in 
§  2619.45. 


of  the  Interior  has  determined  that  the 
Virginia  Reclamation  Plan  meets  the 
requirements  of  SMCRA  and  the 
Secretary’s  regulations.  Accordingly,  the 
Assistant  Secretary  has  approved  the 
Virginia  Plan.  Final  promulgation  of  this 
rule  was  delayed  because  Virginia  did 
not  have  an  approved  State  regulatory 
program  under  Title  V  of  SMCRA  and 
was  enjoined  from  submitting  its 
program.  Under  Section  405(c)  of  the 
SMCRA,  the  Department  cannot 
approve  a  State  abandoned  mine 
reclamation  program  unless  that  State 
has  an  approved  State  regulatory 
program  pursuant  to  Section  503(c)  of 
the  SMCRA.  The  Commonwealth  of 
Virginia  received  such  approval  on 
December  10, 1981. 

EFFECTIVE  date:  The  rule  is  effective 
upon  date  of  publication.  The  good 
cause  for  making  this  rule  effective  upon 
date  of  publication  is:  (1)  the  Office  of 
Surface  Mining  wants  to  minimize  the 
time  between  the  approval  of  Title  V 
regulatory  programs  and  Title  IV  State 
reclamation  program  plans;  and  (2) 
grants  are  pending  approval  of  the  Title 
IV  plan  and  OSM  wishes  to  expedite 
grant  assistance  to  States  to  initiate 
needed  reclamation  work  as  required  by 
the  Act. 

ADDRESSES:  Copies  of  the  full  text  of  the 
Virginia  Plan  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  I,  603  Morris 
Street,  Charleston,  West  Virginia 
25301 

Department  of  Conservation  and 
Economic  Development,  Powell  and 
River  Streets,  Big  Stone  Gap,  Virginia 
23219 


For  plans  with  a  valuation 
date— 

Deferred  annuities 

Rate  set 

annuity  rate 

On  or  after  Before 

k, 

k. 

k. 

nt  n. 

30 

31 

12-1-81  1-1-82 
1-1-82  . 

11.00 

10.50 

1.1025 

1.0975 

1.0900 

1.0850 

1.0400 

1.0400 

7  8 
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The  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  Room 

153, 1951  Constitution  Avenue,  NW, 

Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Willen,  Chief,  Division  of 
Abandoned  Mine  Land  Reclamation, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  U.S.  Department  of 
the  Interior,  1951  Constitution  Avenue, 
NW,  Washington,  D.C.  20240,  Telephone 
[202}  343-7951. 

SUPPLEMENTARY  INFORMATION: 

General  Background  of  the  Abandoned 
Mine  Land  Program 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
Pub.  L.  95-87,  30  U.S.C.  1201  et  seq., 
establishes  an  abandoned  mine  land 
reclamation  program  for  the  purpose  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  Lands  and  water 
eligible  for  reclamation  under  the 
program  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 

Each  State,  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Title  IV  of  SMCRA, 
may  submit  to  the  Secretary  a  State 
reclamation  plan  demonstrating  its 
capability  for  administering  an 
abandoned  mine  reclamation  program. 
Title  IV  provides  that  the  Secretary  may 
approve  the  plan  once  the  State  has  an 
approved  regulatory  program  under  Title 
V  of  SMCRA.  If  the  Secretary 
determines  that  a  State  has  developed 
and  submitted  a  program  for 
reclamation  and  has  the  necessary  State 
legislation  to  implement  the  provisions 
of  Title  IV,  the  Secretary  shall  grant  the 
State  exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
the  approved  plan.  Section  405  of 
SMCRA  (30  U.S.C.  1235)  contains  the 
requirements  for  State  reclamation 
plans. 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  884,  43 
FR  49932-49947,  October  25, 1978). 

Under  those  regulations,  the  Director  of 
the  Office  of  Surface  Mining  is  required 
to  review  the  plan  and  solicit  and 
consider  comments  of  other  Federal 
agencies  and  the  public.  If  the  State  plan 
is  disapproved,  the  State  may  resubmit  a 
revised  reclamation  plan  at  any  time. 


Upon  approval  of  the  State 
reclamation  plan,  the  State  may  submit 
to  the  Office  on  an  annual  basis  an 
application  for  funds  to  be  expended  in 
that  State  on  specific  reclamation 
projects  which  are  necessary  to 
implement  the  State  reclamation  plan  as 
approved.  Such  annual  requests  are 
reviewed  and  approved  by  OSM  in 
compliance  with  the  requirements  of  30 
CFR  Part  886. 

To  codify  information  applicable  to 
individual  States  under  SMCRA, 
including  decisions  on  State  reclamation 
plans,  OSM  has  established  a  new 
Subchapter  T  of  30  CFR  Chapter  VII. 
Subchapter  T  consists  of  parts  900 
through  950.  Provisions  relating  to 
Virginia  are  found  in  30  CFR  Part  946. 

Background  on  the  Virginia  Reclamation 
Plan  Submission 

On  April  26, 1979,  a  cooperative 
agreement  between  the  Virginia 
Department  of  Conservation  and 
Economic  Development  and  the  Office 
of  Surface  Mining  was  approved.  The 
purpose  of  this  agreement  was  to  assure 
that  information  required  for  the 
preparation  of  the  Virginia  Reclamation 
Plan  would  be  assembled. 

On  June  16, 1980,  public  meetings 
were  held  in  Richmond  and  Big  Stone 
Gap,  Virginia  on  Virginia’s  proposed 
Plan.  On  September  22, 1980,  the 
Commonwealth  of  Virginia  submitted  its 
proposed  Plan  to  OSM. 

On  October  8, 15  and  28, 1980, 
representatives  of  the  Virginia 
Department  of  Conservation  and 
Economic  Development  and  OSM  met  to 
discuss  amendments  and  modifications 
to  the  original  Plan.  On  October  28,  and 
November  7  and  17, 1980,  the  Virginia 
Department  of  Conservation  and 
Economic  Development  submitted 
revised  pages  to  the  Virginia 
Reclamation  Plan.  These  pages 
contained  several  amendments  and 
modifications  to  the  original  Plan.  The 
Department  has  determined  that  these 
additions  and  revisions  were 
insignificant  in  nature  and,  accordingly, 
required  no  further  public  comment. 

The  necessary  changes  have  been 
incorporated  into  the  Plan.  All  of  the 
documents  mentioned  above  are 
available  for  public  inspection  at  the 
offices  of  OSM  and  at  the  Office  of  the 
Department  of  Conservation  and 
Economic  Development  listed  above 
under  “Addresses." 

Notice  of  receipt  of  the  submission 
initiating  the  Plan  review  was  published 
November  5, 1980  (45  FR  73512-73514). 
The  announcement  requested  public 
comments  and  scheduled  a  public 
hearing  for  October  29, 1980.  The  public 
hearing  was  not  held  because  of  lack  of 


public  interest.  OSM  has  concluded  that 
the  Commonwealth  of  Virginia  has 
provided  adequate  notice  and 
opportunity  for  public  participation  in 
development  of  the  Plan  and  no 
unresolved  controversies  exist. 

The  Regional  Director,  on  October  18, 
1981,  and  the  Assistant  Director  for 
Program  Operations  and  Inspection,  on 
November  9, 1981,  recommended  to  the 
Director  that  the  Assistant  Secretary 
approve  the  Virginia  Reclamation  Plan. 

The  administrative  record  on  the 
Virginia  Plan  is  available  for  review 
during  regular  business  hours  at  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  I,  603  Morris 
Street,  Charleston,  West  Virginia  25301. 

Assistant  Secretary’s  Findings 

1.  In  accordance  with  section  405  of 
SMCRA  the  Assistant  Secretary  finds 
that  Virginia  has  submitted  a  Plan  for 
reclamation  of  abandoned  mine  lands 
and  has  the  ability  and  necessary  State 
legislation  to  implement  the  provisions 
of  Title  IV  of  SMCRA. 

2.  The  Assistant  Secretary  has 
determined,  pursuant  to  30  CFR  884.14, 
that: 

(a)  the  Department  of  Conservation 
and  Economic  Development  has  the 
legal  authority,  policies  and 
administrative  structure  necessary  to 
carry  out  the  Plan; 

(b)  the  Plan  meets  all  the  requirements 
of  30  CFR  Chapter  VII,  Subchapter  R; 

(c)  the  State  has  an  approved 
regulatory  program;  and 

(d)  the  Plan  is  in  compliance  with  all 
applicable  State  and  Federal  laws  and 
regulations. 

3.  The  Assistant  Secretary  has 
solicited  and  considered  the  views  of 
other  Federal  agencies  having  an 
interest  in  the  plan  as  required  by  30 
CFR  884.14(a)(2).  These  agencies  include 
the  U.S.  Forest  Service  (USFS),  U.S.  Fish 
and  Wildlife  Service  (FWS),  and  the 
Bureau  of  Mines  (BOM). 

Disposition  of  Comments 

The  following  comments  received  on 
the  Virginia  Abandoned  Mine  Land 
Reclamation  Plan  during  the  public 
comment  period  were  considered  in  the 
Assistant  Secretary’s  evaluation  of  the 
Virginia  plan  as  indicated. 

1.  The  USFS  commented  that  since  the 
single  dominant  land  use  of  the  coal 
region  in  the  State  is  forest  land,  the 
Virginia  Division  of  Forestry  should  be  a 
member  of  the  RAMP  State  Reclamation 
Committee  and  the  Abandoned  Mine 
Land  Advisory  Committee.  OSM’s 
response  is  that  Section  406  of  SMCRA 
provides  for  the  Secretary  of  Agriculture 
through  the  Soil  Conservation  Service 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Rules  and  Regulations  61087 


(SCS)  to  manage  the  RAMP  program. 

The  Commonwealth  of  Virginia  has  no 
objections  to  the  Division  of  Forestry 
being  included  on  the  RAMP  Committee. 
Therefore;  OSM  will  make  that 
recommendation  to  SCS.  The  Virginia 
Division  of  Forestry  is  a  sister  agency  of 
the  Division  of  Mined  Land  Reclamation 
in  the  Department  of  Conservation  and 
Economic  Development.  The  Plan  on 
page  69  provides  for  technical 
assistance  by  other  agencies  under  the 
Secretary  of  Commerce  and  Resources, 
and  the  A-95  review  process  will 
provide  opportunity  for  the  Division  of 
Forestry  to  review  and  comment  on 
proposed  projects.  The  OSM  is  satisfied 
that  adequate  opportunity  for 
participation  by  the  Virginia  Division  of 
Forestry  will  be  provided  under  the 
Plan. 

2.  The  USFS  had  several  editorial 
comments  relating  to  forest  acreage  and 
provided  recent  information  on  the 
Mount  Rogers  National  Recreation  Area 
Management  Plan  and  its  Final 
Environmental  Impact  Statement.  These 
comments  were  brought  to  the  attention 
of  the  Regulatory  Authority  and  the 
Reclamation  Plan  was  corrected. 

3.  The  FWS  commented  that  Figure  11, 
page  99,  the  “Environmental  Problems 
Matrix",  shoqld  include  “impacts  to  fish 
and  wildlife"  and  that  such  impacts 
should  be  considered  in  determining 
reclamation  priorities.  OSM’s  response 
is  that  the  Virginia  Plan  provides  for  the 
consideration  of  fish  and  wildlife  values 
in  the  ranking  and  selection  procedures, 
page  33,  Figure  2,  Site  Evaluation 
Matrix,  under  the  heading  “Biota.”  The 
environmental  problems  matrix  is  not 
intended  to  identify  problems  such  as 
fish  and  wildlife  but  rather  generic 
mining  problems.  OSM  is  satisfied  that 
impacts  on  fish  and  wildlife  will  receive 
adequate  consideration  through  the  A- 
95  process,  the  memorandum  of 
understanding  with  the  Commission  of 
Game  and  Inland  Fisheries,  and  the 
ranking  and  selection  process  in  the 
Plan. 

4.  The  FWS  commented:  “What  is  the 
basis  for  assuming  that  complete 
abatement  of  mine  drainage  will  occur 
with  reclamation  of  surface  mines  and 
refuse  piles?”  OSM’s  response  is  that 
the  Virginia  Department  of  Conservation 
and  Economic  Development  has  agreed 
to  delete  the  sentence  from  page  120  of 
the  Plan. 

5.  The  FWS  commented  that  the 
information  regarding  endangered  or 
threatened  species  was  out  of  date  and 
incomplete.  OSM  brought  this  matter  to 
the  attention  of  the  Virginia  Department 
of  Conservation  and  Economic 
Development  and  this  section  of  the 


Plan  was  amended  and  the  information 
furnished  by  FWS  included  in  the  Plan. 

6.  The  BOM  commented  that  more 
detail  needs  to  be  given  to  data 
collection  and  interpretation  with  regard 
to  base  line  studies  in  such  areas  as 
surface  and  subsurface  hydrology  and 
acid  mine  drainage  and  abatement 
methods  in  the  southwest  coalfield. 
OSM's  response  is  that,  as  stated  in  the 
Abandoned  Mine  Land  Reclamation 
Program  Final  Rules,  “Responses  to 
Comments,  Part  884”,  (43  FR  49938 
October  25, 1978),  “.  .  .  existing  and 
readily  available  information  would  be 
gathered,  analyzed  and  summarized”  for 
the  State  Plans.  It  is  recognized  that 
additional  information  may  have  to  be 
obtained  in  the  future  to  update  or  fill 
information  gaps.  The  OSM  is  satisfied 
that  information  needs  will  be  identified 
in  the  ranking,  selection  and  review 
process  provided  for  in  the  Plan  prior  to 
the  funding  of  specific  projects. 

7.  The  BOM  commented  that  there  are 
certain  differences  between 
requirements  of  30  CFR  Parts  874.  879 
and  882  of  the  Secretary’s  implementing 
regulations.  Titles  I,  II,  III,  IV  and  V  of 
SMCRA,  and  the  provisions  contained  in 
the  Virginia  Reclamation  Plan  and 
supporting  documents.  OSM’s  response 
is  that  the  sections  of  30  CFR  not 
included  in  the  Virginia  supporting 
documents  are  not  applicable  for  a 
Virginia  State  Plan.  Moreover,  Titie  i,  II. 
Ill  and  V  of  the  SMCRA  are  not 
addressed  in  the  State  Reclamation  Plan 
as  these  titles  are  not  applicable  to  the 
Plan. 

8.  The  BOM  also  commented  that:  “It 
should  be  indicated  that  the  No.  1 
priority  problem  in  the  Virginia 
Reclamation  Plan  is  the  landslide 
hazard  due  to  abandoned  surface  mines 
and  refuse  piles.”  OSM’s  response  is 
that  this  is  specifically  stated  and 
outlined  on  page  140  of  the  Plan  which 
discusses  planned  priority  reclamation 
efforts. 

9.  The  Appalachian  Regional 
Commission  (ARC)  commented  that  the 
Plan  states  that  Virginia  has  the 
necessary  laws  to  comply  with  OSM 
regulations  but  has  not  elaborated  on 
this  existing  legislation.  OSM’s  response 
is  that  30  CFR  884.13(b)  requires  an 
opinion  of  the  State's  chief  legal  officer 
that  the  designated  agency  has  the 
authority  under  State  law  to  conduct  the 
program  in  accordance  with  the 
requirements  of  Title  IV  of  the  Act,  the 
regulations  of  this  subchapter  (i.e. 
subchapter  R)  and  the  State  reclamation 
plan.  The  Virginia  Plan  furnishes  such 
an  opinion  and  the  OSM  has  examined 
the  Commonwealth  of  Virginia  statute 
and  concludes  that  the  statute  complies 


with  the  SMCRA  and  no  further 
elaboration  is  necessary. 

10.  The  ARC  commented  that  the 
Virginia  Plan  indicates  that  the  State 
has  a  regulatory  agency  that  can  run  a 
State  program  and  receive  primacy  from 
OSM.  However,  the  Plan  does  not 
elaborate  on  what  the  agency  consists 
of  or  how  it  will  regulate  under  the 
Feueral  law.  OSM  disagrees,  because 
pp.  69-83  of  the  Virginia  Plan  describes 
in  sufficient  detail  die  administrative 
structure  and  policies  of  the  Division  of 
Mined  Land  Reclamation  which  will  be 
responsible  for  the  Virginia  abandoned 
mine  reclamation  program. 

Additional  Findings 

The  Office  of  Surface  Mining  has 
examined  this  rulemaking  under  section 
1(b)  of  Executive  Order  No.  12291 
(February  17, 1981),  and  has  determined 
that  based  on  available  quantitative 
data,  it  does  not  constitute  a  major  rule 
The  reasons  underlying  this 
determination  are  as  follows: 

1.  Approval  will  not  have  an  effect  on 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  and 

2.  Approval  will  not  have  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rulemaking  has  been  examined 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  and  the  Office 
of  Surface  Mining  has  determined  that 
the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  reason  for  this 
determination  is  that  approval  will  not 
have  demographic  effects,  direct  costs, 
information  collection  and 
recordkeeping  requirements,  indirect 
costs,  nonquantifiable  costs,  competitive 
effects,  enforcement  costs  or  aggregate 
effects  on  small  entities. 

The  Assistant  Secretary  has 
determined  that  the  Virginia  Abandoned 
Mine  Land  Reclamation  Plan  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  because  the 
decision  relates  only  to  policies, 
procedures  and  organization  of  the 
Commonwealth’s  Abandoned  Mine 
Land  Reclamation  Program.  Therefore, 
under  the  Department  of  Interior  Manual 
(DM)  516.2.3(A)(1),  the  Assistant 
Secretary’s  decision  on  the  Virginia  Plan 
is  categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirements.  As  a  result,  no 
environmental  assessment  or 
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environmental  impact  statement  (E1S) 
has  been  prepared  on  this  action.  It 
should  be  noted  that  a  programmatic 
EIS  was  prepared  by  OSM  in 
conjunction  with  the  implementation  of 
Title  IV.  Also,  an  environmental 
analysis  or  an  EIS  will  be  prepared  for 
the  approval  of  grants  for  the 
abandoned  mine  lands  reclamation 
projects  under  30  CFR  Part  886. 

Dated:  December  10, 1981. 

J.  R.  Harris, 

Director,  Office  of  Surface  Mining. 

Dated:  December  10, 1981. 

W.  L.  Dare, 

Assistant  Secretary — Energy  and  Minerals. 

Therefore,  Part  946  is  amended  by 
adding  Section  20  to  read  as  follows: 

PART  946— VIRGINIA 

§  946.20  Approval  of  Virginia  abandoned 
mine  plan. 

The  Virginia  Abandoned  Mine  Plan, 
as  submitted  on  September  22, 1980,  is 
approved.  Copies  of  the  approved 
program  are  available  at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  I,  603  Morris 
St.,  Charleston,  West  Virginia  25301 
Department  of  Conservation  and 
Economic  Development,  Powell  and 
River  Streets,  Big  Stone  Gap,  Virginia 
The  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW., 
Washington,  D.C.  20240 

|FR  Doc.  81-35821  Filed  12-14-81;  8:45  am) 

BILLING  CODE  4310-05-M 


30  CFR  Part  946 

Approval  of  Permanent  Regulatory 
Program  Submission;  Commonwealth 
of  Virginia 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  conditional  approval 
of  Virginia’s  proposed  permanent 
regulatory  program. 

summary:  On  August  13, 1981,  the 
Commonwealth  of  Virginia  resubmitted 
to  the  Department  of  the  Interior  its 
proposed  permanent  regulatory  program 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  This 
follows  an  initial  approval  in  part  and 
disapproval  in  part  of  the  proposed 
program  which  was  published  in  the 
Federal  Register  on  October  22, 1980,  45 
FR  69977-70000.  The  purpose  of  the 
resubmission  is  to  demonstrate  the 
State’s  intent  and  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory 


program  regulations,  30  CFR  Chapter 
VII.  Only  those  portions  of  the 
Commonwealth’s  original  submission 
which  were  not  initially  approved  or 
which  were  changed  are  considered  in 
this  decision.  A  new  Part  946  is  being 
added  to  30  CFR  Chapter  VII  to 
implement  this  decision.  This  rule  grants 
conditional  approval  of  the  Virginia 
permanent  regulatory  program. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  December  15, 1981. 
This  conditional  approval  will  terminate 
as  specified  in  30  CFR  946.11  unless  the 
deficiencies  identified  below  have  been 
corrected  in  accordance  with  the  dates 
specified  in  30  CFR  946.11,  adopted 
below. 

ADDRESS:  Copies  of  the  Virginia 
program  and  the  administrative  record 
on  the  Virginia  program  are  available 
for  public  inspection  and  copying  during 
regular  business  hours  at: 

Office  of  Surface  Mining,  Room  153, 
Interior  South  Building,  1951 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20240,  Phone:  (202) 
343-4728 

Office  of  Surface  Mining,  Region  I,  603 
Morris  Street,  Charleston,  West 
Virginia  25301,  Phone:  (304)  342-8125 
Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  U,  620 
Powell  Avenue,  Big  Stone  Gap, 
Virginia  24219,  Phone:  (703)  523-2925 
For  locations  where  copies  of  the  full 
text  of  the  program  are  available  for 
inspection,  see  "SUPPLEMENTARY 
INFORMATION.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arthur  Abbs,  Chief,  Division  of 
State  Program  Assistance,  Program 
Operations  and  Inspection,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240,  Phone:  (202)  343-5351. 
SUPPLEMENTARY  INFORMATION:  A. 

Copies  of  the  full  text  of  the  program  are 
available  for  inspection  during  regular 
business  hours  at  the  following 
locations: 

Office  of  Surface  Mining,  Lebanon 
District  Office,  Flannagan  and  Carroll 
Streets,  Lebanon,  VA  24266,  Phone: 
(703)  889-4032 

Dept,  of  Conservation  and  Economic 
Development  1100  State  Office  Bldg., 
Richmond,  VA  23219,  Phone:  (804) 
786-2121 

Buchanan  County  Public  Library, 
Grundy,  VA  24614,  Phone:  (703)  546- 
1141 

~Lee  County  Public  Library,  406  Joslyn 
Avenue,  Pennington  Gap,  VA  24277, 
Phone:  (703)  546-1141 


Scott  County  Public  Library,  Gate  City, 
VA  24251,  Phone:  (703)  386-3302 
Tazewell  County  Public  Library,  Main 
Street,  Tazewell,  VA  24651,  Phone: 
(703) 988-2541 

Office  of  Surface  Mining,  Richlands 
Field  Office,  Gateway  Shopping 
Center,  Highway  460,  Richlands,  VA 
24641,  Phone:  (703)  964-4022 
The  Virginia  State  Library,  12th  and 
Capital  Streets,  Richmond,  VA  23219, 
Phone:  (804)  786-8929 
Dickenson  County  Public  Library, 
Clintwood,  VA  24228,  Phone:  (703) 
926-6617  ; 

Russell  County  Public  Library,  Library 
Courthouse,  Lebanon,  VA  24266, 
Phone:  (703)  889-2881 
Wise  County  Public  Library,  Ridgefield 
Acres,  Wise,  VA  24293,  Phone:  (703) 
328-8061 

Background 

The  general  background  on  the 
permanent  program,  the  program 
approval  process,  and  the  Virginia 
program  submission  were  discussed  in 
the  Federal  Register  notice  of  October 

22. 1980  (45  FR  69978-69981). 
Amendments  to  the  Federal  regulations 
were  published  January  23, 1981  (46  FR 
7894,  FR  7906);  July  17, 1981  (46  FR 
37232);  August  17, 1981  (46  FR  41702); 
September  29, 1981  (46  FR  47720), 
October  8, 1981  (46  FR  50018):  October 

28. 1981  (46  FR  53376):  and  November  2, 
1981  (46  FR  54495).  An  interpretive  rule 
was  published  November  7, 1980  (45  FR 
73945).  Additional  regulations  were 
suspended  pending  further  rulemaking 
August  19, 1981  (46  FR  42063). 

Also,  in  the  October  22, 1980  Federal 
Register  notice,  the  Secretary 
announced  his  partial  approval  and 
partial  disapproval  of  the  Virginia 
program.  The  rules  and  legislative 
provisions  in  the  Commonwealth's 
initial  submission  were  approved  with 
the  exceptions  noted  under  the  heading 
“SECRETARY’S  DECISION”,  October 
22, 1980  (45  FR  69996-70000). 

A.  Background  on  the  Virginia 
Resubmission 

In  accordance  with  the  procedures  set 
forth  in  30  CFR  732.13(f),  the 
Commonwealth  of  Virginia  originally 
had  60  days  from  the  date  of  publication 
of  the  Secretary’s  partial  approval 
decision  on  October  22, 1980,  to 
resubmit  a  revised  program  for 
consideration.  On  December  3, 1980,  the 
Virginia  Circuit  Court  for  Dickenson 
County  enjoined  the  Virginia 
Department  of  Conservation  and 
Economic  Development  from  submitting 
or  resubmitting  to  the  Office  of  Surface 
Mining  (OSM)  the  Virginia  Permanent 
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State  Program.  The  Court  also  enjoined 
Virginia  from  implementing  or  enforcing 
the  Virginia  Permanent  State  Program. 

On  July  22, 1981,  acting  upon  a  motion 
by  Virginia,  the  Court  modified  its  order 
to  permit  the  submission  to  OSM  of  the 
revised  program.  The  State  submitted  its 
revised  program  for  consideration  on 
August  13, 1981.  Announcement  of 
Virginia’s  resubmission  was  made  in 
newspapers  of  general  circulation 
within  the  Commonwealth  of  Virginia 
and  published  in  the  Federal  Register  on 
August  17, 1981  (46  FR  41525-41527). 

That  Federal  Register  notice  also 
announced  a  public  comment  period 
extending  to  September  4, 1981,  and  a 
public  hearing  which  was  held  on 
September  3, 1981,  in  Wise,  Virginia.  In 
response  to  environmental  public 
interest  groups,  the  public  comment 
period  was  extended  until  September  8, 
1981.  This  extension  was  announced  in 
the  Federal  Register  on  August  31, 1981. 
An  additional  15  day  public  comment 
period  was  announced  in  the  Federal 
Register  on  November  2, 1981  (46  FR 
54385),  in  order  to  allow  public  comment 
on  additional  information  submitted  by 
Virginia  and  to  consider  the  Virginia 
program  in  light  of  the  new  definition  of 
“consistent  with”,  which  sets  a  new 
standard  for  comparison  of  the  State 
programs  with  the  Federal  regulations, 

30  CFR  732.15  (46  FR  53376-53384 
October  28, 1981).  The  second  public 
comment  period  ended  on  November  17, 
1981.  Public  disclosure  of  comments  by 
Federal  agencies  was  made  on 
December  9, 1981  (46  FR  60216). 

On  December  8, 1981,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  her 
written  concurrence  on  the  Virginia 
program. 

The  Regional  Director  completed  his 
program  review  on  December  1, 1981, 
and  forwarded  the  public  hearing 
transcripts,  written  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  conditionally  approved. 

On  December  8, 1981,  the  Director  - 
recommended  to  the  Secretary  that  the 
Virginia  program  be  conditionally 
approved. 

The  basis  and  purpose  statement  for 
the  Secretary’s  decision  to  conditionally 
approve  Virginia’s  program  consists  of 
this  notice  and  the  October  22, 1980 
Federal  Register  notice,  announcing  the 
Secretary’s  initial  decision.  The  Virginia 
program  consists  of  the  formal 
submission  of  March  3, 1980 
(Administrative  Record  No.  VA 1),  as 
amended  on  April  10, 1980,  May  5, 1980, 
June  13, 1980,  June  16, 1980,  August  13. 
1981,  September  21  and  22, 1981,  and 


October  19, 1981  (Administrative  Record 
Nos.  VA  44,  65,  93,  94,  268,  314,  329). 

Throughout  the  remainder  of  this 
notice,  “Virginia  program”  or  “Virginia 
submission”  is  used  to  mean  the 
documents  cited  above  together  with 
those  parts  of  the  initial  submission 
partially  approved  on  October  22, 1980. 
The  term  “resubmission"  only  refers  to 
those  portions  of  the  Virginia  program 
resubmitted  on  August  13, 1981 
(Administrative  Record  No.  VA  268). 

The  term  “September  21  and  22, 1981, 
meeting"  refers  to  a  meeting  held 
between  OSM  and  the  Virginia 
Department  of  Conservation  and 
Economic  Development  (Administrative 
Record  No.  VA  314),  the  purpose  of 
which  was  to  discuss  apparent 
deficiencies  which  had  been  found  in 
the  Virginia  program  submission.  The 
term  “October  15, 1981,  letter”  refers  to 
a  letter  from  Virginia  to  OSM 
responding  to  the  minutes  of  the 
September  21  and  22, 1981,  meeting 
(Administrative  Record  No.  VA  329). 

The  Secretary’s  Findings  below  are 
organized  to  follow  the  order  set  forth  in 
Section  503  of  SMCRA  and  30  CFR 
732.15.  These  sections  specify  the 
findings  which  the  Secretary  must  make 
before  he  may  approve  a  regulatory 
program.  When  the  Secretary 
announced  his  initial  decision  on  the 
Virginia  program,  he  included  with  the 
analysis  his  findings  on  the  program 
provisions.  In  each  instance,  except  as 
noted  under  the  heading 
“SECRETARY’S  FINDINGS”  below, 
Virginia  has  amended  its  program 
through  its  resubmission  and  its  October 
15, 1981,  letter  to  correct  the  deficiencies 
cited  in  the  notice  announcing  the 
Secretary’s  initial  decision.  Where 
appropriate,  the  reader  is  referred  to 
specific  findings  in  the  October  22, 1980. 
Federal  Register  notice  for  a  complete 
discussion  of  the  issues. 

B.  Secretary’s  Findings 

1.  The  Secretary  finds,  in  accordance 
with  Section  503(a)  of  SMCRA  and  30 
CFR  732.15,  that  Virginia  has  the 
capability  to  carry  out  the  provisions  of 
SMCRA  and  to  meet  its  purposes  in  the 
following  ways. 

(a)  The  Virginia  Coal  Surface  Mining 
Control  and  Reclamation  Act  of  1979, 
House  Bill  1514  (Virginia  CSMCRA),  and 
the  regulations  adopted  thereunder 
provide,  except  as  noted  in  the  findings 
below,  for  the  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands  in 
Virginia  in  accordance  with  SMCRA. 
This  finding  is  based  on  the 
requirements  of  Section  503(a)(1)  of 
SMCRA  [30  U.S.C.  1253(a)(1)].  The 
issues  underlying  this  finding  are 


analyzed  in  Findings  4b,  4c,  4j,  4k,  4l,  4q 
and  4s,  below. 

(b)  The  Virginia  CSMCRA  provides, 
except  as  noted  in  the  finding  below, 
sanctions  for  violations  of  Virginia  laws, 
regulations  or  conditions  of  permits 
concerning  surface  coal  mining  and 
reclamation  operations,  and  these 
sanctions  meet  the  requirements  of 
SMCRA,  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  suspensions, 
revocations,  and  withholding  of  permits, 
and  the  issuance  of  cease-and-desist 
orders  by  the  Virginia  Department  of 
Conservation  and  Economic 
Development  or  its  inspectors. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(2)  of 
SMCRA  [30  U.S.C.  1253(a)(2)].  The 
issues  underlying  this  finding  are 
analyzed  in  Finding  4j,  below. 

(c)  The  Virginia  Department  of 
Conservation  and  Economic 
Development  has  sufficient 
administrative  and  technical  personnel 
and  sufficient  funds  to  enable  Virginia 
to  regulate  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  SMCRA.  This 
finding  is  based  on  the  requirements  of 
Section  503(a)(3)  of  SMCRA  [30  U.S.C. 
1253(A)(3)]. 

(d)  Virginia  SMCRA  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  within 
Virginia. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(4)  of 
SMCRA  [30  U.S.C.  1253(a)(4)]. 

(e)  Virginia  has  established,  except  as 
noted  in  the  findings  below,  a  process 
for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  Section  522  of  SMCRA, 
30  U.S.C.  1272. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(5)  of 
SMCRA  [30  U.S.C.  1253(a)(5)].  The 
issues  underlying  the  finding  are 
analyzed  in  Finding  4k,  below. 

(f)  Virginia  has  established,  for  the 
purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  Federal  and  State  permit 
processes  applicable  to  the  proposed 
operations. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(6)  of 
SMCRA  [30  U.S.C.  1253(a)(6)]. 

(g)  Virginia  has,  except  as  noted  in  the 
findings  below,  fully  enacted  regulations 
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consistent  with  regulations  issued 
pursuant  to  SMCRA. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(7)  of 
SMCRA  [30  U.S.C.  1253(a)(7)].  The 
issues  underlying  this  finding  are 
analyzed  in  Findings  4b,  4c,  4d,  4j,  4k,  4l, 
and  4q,  below. 

2.  As  required  by  Section  503(b)(l)-(3) 
of  SMCRA.  30  U.S.C.  1253(b)(l)-(3),  and 
30  CFR  732.11-732.13,  the  Secretary  has, 
through  OSM: 

(a)  Solicited  and  publicly  disclosed  on 
December  9. 1981,  (46  FR  60216),  the 
views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  Federal  agencies  concerned 
with  or  having  special  expertise 
pertinent  to  the  proposed  Virginia 
program; 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  Virginia 
program  being  approved  today  which 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act,  as  amended,  33  U.S.C. 
1151-1175,  and  The  Clean  Air  Act,  as 
amended,  42  U.S.C.  1857  et  seq.;  and 

(c)  Held  a  public  review  meeting  in 
Big  Stone  Gap,  Virginia  on  April  10, 

1980,  to  discuss  the  completeness  of  the 
Virginia  program  submission,  held  a 
public  hearing  in  Wise,  Virginia  on  July 
17, 1980,  on  the  adequacy  ^f  the  Virginia 
program  submission,  and  held  a  public 
hearing  on  the  resubmission  of  the 
Virginia  program  on  September  3, 1981, 
in  Wise,  Virginia. 

3.  The  Secretary  finds  that  the 
Commonwealth  of  Virginia  has  the  legal 
authority  and  qualified  personnel 
necessary  for  the  enforcement  of  the 
environmental  protection  standards  of 
SMCRA  and  30  CFR  Chapter  VII. 

This  finding  is  based  on  the 
requirements  of  Section  503(b)(4)  of 
SMCRA  [30  U.S.C.  1253(b)(4)]. 

4.  In  accordance  with  30  CFR  732.15, 
the  Secretary  finds,  on  the  basis  of 
information  in  the  Virginia  program 
submission,  including  the  section-by- 
section  comparison  of  the  Virginia  law 
and  the  regulations  with  SMCRA  and  30 
CFR  Chapter  VII,  public  comments, 
testimony  and  written  presentations  at 
the  public  hearings,  and  other  relevant 
information,  that: 

4a.  The  Virginia  program  provides, 
except  as  noted  in  the  findings  below, 
for  Virginia  to  carry  out  the  provisions 
and  meet  the  purposes  of  SMCRA  and 
30  CFR  Chapter  VII.  The  issues 
underlying  this  finding  are  analyzed  in 
the  findings  discussed  throughout  this 
Federal  Register  notice. 


4b.  As  discussed  in  Finding  4(b)  of  the 
October  22, 1980  Federal  Register  notice, 
Virginia  submitted  eight  “state  window" 
alternative  approaches  to  the 
requirements  of  30  CFR  Chapter  VII 
under  the  provisions  of  30  CFR  731.13 
(44  FR  15324).  The  Federal  standards  for 
reviewing  State  alternatives  were 
amended  in  the  final  rules  published  in 
the  Federal  Register  on  October  28, 1981 
(46  FR  533376-533389).  That  notice 
further  stated  that  the  Secretary  would 
evaluate  the  Virginia  program  under  the 
new  criterion  established  in  the  new 
rule.  As  a  result,  the  Virginia  alternative 
proposals  were  reviewed  under  the  new 
criterion  which  provides  that  a  State 
may  adopt  any  provisions  which  are  as 
effective  as  the  Federal  regulations.  In 
addition,  the  new  rule  eliminated  the 
requirement  that  a  State  demonstrate 
that  the  proposed  alternative  is 
necessary  because  of  local  requirements 
or  conditions. 

The  Virginia  alternatives  were 
discussed  at  Findings  4(b)(i)  through 
4(b)(viii)  in  the  October  22, 1980  Federal 
Register.  In  view  of  the  subsequent 
change  in  the  Federal  rule  concerning 
evaluation  of  alternatives,  they  are  no 
longer  considered  as  a  group.  Discussion 
of  the  original  alternatives  is  arranged  in 
this  Federal  Register  notice  as  follows: 

Existing  Structures  as  discussed  in 
Finding  4(b)(i)  of  the  October  22, 1980 
Federal  Register  notice,  is  now 
discussed  in  Finding  4(d)(iii). 

Designating  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations  as 
discussed  in  Finding  4(b)(ii)  of  the 
October  22, 1980  Federal  Register  notice, 
is  now  discussed  in  Finding  4(k)(iii). 

Backfilling  and  Grading  Previously 
Mined  Areas  as  discussed  in  Finding 
4(b)(iii)  of  the  October  22, 1980  Federal 
Register,  is  now  discussed  in  Finding 
4(c)(iii). 

Topsoil  Removal  as  discussed  in 
Finding  4(b)(iv)  of  the  October  22, 1980 
Federal  Register,  is  now  discussed  in 
Finding  4{c)(iv). 

Sediment  Ponds  as  discussed  in 
Finding  4(b)(v)  of  the  October  22, 1980 
Federal  Register,  is  now  discussed  in 
Finding  4{c)(v). 

Disposal  of  Excess  Spoil  as  discussed 
in  Finding  4(b)(vi)  of  the  October  22, 
1980  Federal  Register,  is  now  discussed 
in  Finding  4{c)(vi). 

Steep  Slope  Mining  as  discussed  in 
Finding  4(b)(vii)  of  the  October  22, 1980 
Federal  Register,  is  now  discussed  in 
Finding  4(c)(vii). 

Haul  roads  as  discussed  in  Finding 
4(b)(viii)  of  the  October  22, 1980  Federal 
Register,  is  now  discussed  in  Finding 
4(c)(viii). 

4c.  The  Secretary  finds  that  the 
Virginia  Department  of  Economic 


Development  has  authority  under 
Virginia  laws  to  implement,  administer, 
and  enforce  all  applicable  requirements 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  K,  and  the  Virginia  program 
includes  provisions,  except  as  noted 
below,  adequate  to  do  so.  Special 
provisions  comparable  to  30  CFR  Parts 
820,  822  and  825  for  anthracite  mines 
and  operations  in  alluvial  valley  floors 
are  not  applicable  to  or  included  in  the 
Virginia  law  or  regulations.  This  finding 
is  made  under  the  requirements  of  30 
CFR  732.15(b)(1). 

Virginia  incorporates  provisions 
corresponding  to  Sections  515  and  516  of 
SMCRA  in  Chapter  19,  Virginia 
CSMCRA  Sections  45.1-242  and  45.1-243 
and  in  the  Virginia  Regulations 
Subchapter  VK. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  Virginia 
environmental  performance  standards 
follows. 

(i)  As  discussed  in  Finding  4(c)(i)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  Regulation  V817.48 
omitted  the  phrase  “underground 
development  waste  and”.  Virginia  has 
corrected  Virginia  Regulation  V817.48  by 
incorporating  these  words.  Therefore, 
the  Secretary  finds  that  the  State 
provision  is  consistent  with  the  Federal 
requirements. 

(ii)  As  discussed  in  Finding  4(c)(ii)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  Regulation  V817.59 
(Coal  Recovery)  had  modified  the  term 
"best  technology  currently  available”  to 
read  “best  appropriate  technology 
currently  available."  As  requested  by 
the  Secretary  (45  FR  69985),  Virginia 
deleted  the  word  “appropriate.” 
However,  in  the  resubmission  the  word 
“reasonably"  was  used  instead  of 
“currently”  in  this  phrase. 

The  Secretary  has  reconsidered  the 
requirements  of  30  CFR  817.59  and  has 
concluded  that  Virginia’s  regulations 
would  be  consistent  with  the  Secretary’s 
regulations,  for  purposes  of  Virginia  . 
Regulation  817.59,  through  use  of  either 
the  term  “appropriate”  or  “reasonably 
available”  technology.  The  intent  of  the 
section  was  to  ensure  that  coal 
operators  would  conduct  mining 
operations  so  as  to  maximize  resource 
recovery  while  at  the  same  time 
preserving  the  environmental  balances 
after  mining  has  ended.  This  same 
standard  was  met  in  the  Secretary's 
regulations  for  surface  mining  activities 
in  30  CFR  816.59  through  the  stipulation 
that  the  “best  appropriate  technology 
currently  available”  be  used  to  maintain 
environmental  integrity.  The  preamble 
to  the  Federal  permanent  program 
regulations  does  not  explain  why  30 
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CFR  816.59  and  817.59  use  different 
terminology.  This  finding  is  not  intended 
to  indicate  that  the  “best  technology 
currently  available,"  the  “best 
appropriate  technology  currently 
available”  or  the  “best  technology 
reasonably  available”  are  equivalent  in 
every  usage.  Rather,  it  is  a  recognition 
that  the  purpose  of  30  CFR  817.59,  which 
is  to  ensure  that  maximization  of  coal 
recovery  not  supersede  the  requirement 
of  other  standards,  can  be  satisfied  by 
any  of  the  above  terms  (44  FR  15178-9, 
March  13, 1979).  For  this  reason,  the 
Secretary  finds  that  the  State’s  provision 
in  V817.59  is  consistent  with  the  Federal 
requirements. 

For  purposes  of  the  Virginia 
regulations,  except  Virginia  Regulation 
V817.59,  the  Secretary  finds  that  the  use 
of  the  term  “best  technology  reasonably 
available”  is  not  consistent  with  the 
definition  of  “best  technology  currently 
available”  in  30  CFR  701.5  and  its  use  in 
SMCRA.  For  example,  in  Virginia 
Regulation  V786.21(c)(4)(i)(A),  regarding 
existing  structures,  the  use  of  the  term 
“best  technology  reasonably  available” 
as  defined  in  Virginia  Regulation  V701.5 
would  mean  that  a  sediment  control 
measure  would  be  required  to 
“minimize,  to  the  extent  feasible, 
additional  contributions  of  suspended 
solids  to  streamflow  or  runoff  outside 
the  permit  area.”  However,  if  the  term 
“best  technology  currently  available”  is 
used,  the  Virginia  regulation  would 
require  sediment  control  measures  “to 
prevent  to  the  extent  possible  additional 
contributions  of  suspended  solids  to 
streamflow  or  runoff  outside  the  permit  ■ 
area.”  The  fact  that  Virginia  requires 
coal  mines  to  minimize  sediment 
contributions  using  the  “best  technology 
reasonably  available,”  indicates  that  the 
Virginia  requirement  is  not  as  stringent 
as  that  contained  in  SMCRA. 

Approval  of  the  Virginia  program  is 
conditioned  upon  the  State  adopting  the 
term  “best  technology  currently 
available”  defining  the  term  consistent 
with  SMCRA  and  the  Federal 
regulations,  and  incorporating  the  term 
into  all  Virginia  regulations  where  “best 
technology  reasonably  available”  is 
now  used  with  the  exception  of  Virginia 
Regulation  V817.59,  as  discussed  above. 

(iii)  As  discussed  in  Finding  4(b)(iii)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  proposed  alternative 
provisions  in  Virginia  Regulations 
V816.107  and  V817.107,  which  addressed 
backfilling  and  grading  of  previously 
mined  areas.  The  Secretary  disapproved 
these  provisions  in  the  original 
submission.  The  Secretary  listed  six 
important  considerations  which  he 
believed  Virginia  should  address  in  its 


rationale  supporting  the  proposal  (45  FR 
69983).  In  Volume  I,  pages  11-25,  of  its 
resubmission,  Virginia  addressed  these 
considerations  with  the  exception  of 
whether  material  will  be  placed  in  fills 
or  otherwise  disposed  of  off  the 
premined  bench.  At  the  September  21 
and  22, 1981,  meeting,  Virginia  assured 
OSM  that  its  program  addressed  this 
consideration  though  Virginia 
Regulations  V826.13  and  V826.15(f), 
which  limit  spoil  placement  and  require 
that  all  overburden  resulting  from 
mining  on  previously  mined  benches  be 
kept  on  the  bench  and  not  placed  in  fills 
except  in  limited  and  acceptable 
situations  as  set  forth  in  Virginia 
Regulation  V826.15(f).  After  considering 
Virginia’s  supporting  rationale  for  the 
proposal  and  the  discussion  of  the 
September  21  and  22  meeting,  the 
Secretary  finds  that  so  long  as  it  is 
Virginia’s  intention  to  interpret  its 
regulations  as  requiring  a  variance  from 
AOC  under  Virginia  Regulation 
V826.15(f)  before  an  operator  may  rely 
on  the  provisions  contained  in  Virginia 
Regulations  V81 6.107,  V817.107  and 
V826.13  for  previously  mined  areas,  the 
Secretary’s  previous  considerations 
have  been  addressed.  Virginia  may,  if  it 
wishes,  make  this  clear  by  incorporating 
the  language  of  Virginia  Regulation 
V826.15(f)  in  the  other  sections.  The 
Secretary  finds  that  the  Virginia 
program  addresses  unique 
environmental  circumstances,  attendant 
to  the  remining  of  previously  mined 
areas,  which  are  not  specifically 
addressed  in  SMCRA.  Further,  OSM  has 
not  yet  promulgated  regulations  on  this 
issue  which  Virginia  could  utilize  in 
drafting  its  proposal.  Therefore,  the 
Secretary' approves  Virginia  Regulations 
V816.107  and  V817.107  for  backfilling 
and  grading  of  previously  mined  areas. 
Virginia  may  have  to  amend  these 
regulations  if  necessary  to  be  consistent 
with  any  rules  subsequently 
promulgated  by  OSM  on  this  subject. 

(iv)  As  discussed  in  Finding  4{b)(iv)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Virginia  alternative  to  30  CFR 
816.22  and  817.22  proposed  that  selected 
overburden  materials  may  be 
substituted  for  or  used  as  a  supplement 
to  topsoil  if  the  slope  of  the  land 
containing  the  topsoil  is  greater  than  60 
percent  and  the  selected  overburden 
materials  satisfy  certain  criteria.  In 
those  situations,  Virginia  would  not 
require  additional  comparisons  of  the 
existing  topsoil  and  the  proposed 
substitute.  In  the  October  22, 1980 
Federal  Register  notice,  the  Secretary 
asked  Virginia  for  assurances  that  the 
proposed  alternative  would  be 
implemented  consistent  with  the 


interpretive  rules  relating  to  topsoil 
substitutes  and  supplements  (45  FR 
39447;  June  10, 1980).  In  Volume  I,  pages 
25-27,  of  the  Virginia  resubmission,  this 
assurance  was  provided  to  the 
Secretary.  In  implementing  the 
alternative  on  areas  having  a  slope 
greater  than  60  percent  Virginia  will 
require  the  operator  to  demonstrate  that 
the  substitute  or  supplemental  material 
meets  the  minimum  criteria.  Since  the 
Division  of  Mined  Land  Reclamation 
(DMLR)  already  has  information  to 
satisfy  the  interpretive  rule  regarding 
insufficient  existing  topsoil,  the  operator 
will  not  be  required  to  submit  the 
documentation  for  areas  having  a  slope 
greater  than  60  percent.  Based  on  these 
assurances,  the  Secretary  finds  that 
Virginia's  proposal  is  consistent  with  30 
CFR  816.22(e)  and  817.22(e)  and  the 
interpretive  rules  relating  to  topsoil 
substitutes  and  supplements. 

(v)  As  discussed  in  Finding  4(b)(v)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Secretary  found  that 
Virginia’s  provision  for  allowing  the  use 
of  non-toxic  and  non-acid  forming  coal 
waste  in  the  construction  of  sediment 
structures  under  certain  conditions 
would  be  acceptable  if  Virginia  would 
require  compliance  with  the  provisions 
of  30  CFR  816.91  through  816.93  and 
817.91  through  817.93.  Virginia 
Regulations  V816.91  through  V816.93 

and  V817.91  through  V817.93  incorporate  - 
provisions  identical  to  the  Federal 
requirements.  Furthermore,  in  Volume  1, 
pages  32-34,  of  its  resubmission, 

Virginia  states  that  compliance  with  the 
Virginia  regulations  cited  above  is 
required  in  all  instances,  including 
sediment  ponds,  where  coal  processing 
waste  is  used  in  dams  and 
embankments.  Therefore,  the  Secretary 
finds  the  Virginia  proposal  to  be 
consistent  with  the  Federal 
requirements. 

(vi)  As  discussed  in  Finding  4(b)(vi)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  proposed  an  alternative 
for  disposal  of  excess  spoil  in  Virginia 
Regulations  V816.75  and  V817.75  which 
provided  an  additional  method  for  the 
disposal  of  excess  spoil  in  areas  other 
than  the  actual  mined  area.  In  his  initial 
decision,  the  Secretary  found  the 
proposed  alternative  to  be  less  stringent 
than  the  requirements  of  the  Federal 
regulations  and  SMCRA  (45  FR  69984).  A 
number  of  findings  were  included  in  the 
Secretary’s  decision  which  addressed 
logistical  problems  in  construction  and 
design  and  the  omission  of  certain 
statutory  requirements.  These  included: 

1.  Drainage  over  the  outslope;  2.  failure 
to  remove  vegetation  and  topsoil:  3.  end¬ 
dumping;  4.  failure  to  require 
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underdrains  under  the  non-structural 
zone;  5.  lack  of  specified  lift  thicknesses; 
6.  lack  of  a  filter  system  to  protect  the 
underdrains;  and  7.  lack  of  controlled 
transportation  of  spoil.  The  resubmitted 
program  made  no  changes  to  the  original 
regulations.  However,  in  Volume  I, 
pages  35-42  of  the  Virginia 
resubmission,  Virginia  provided 
justification  in  support  of  the  proposal 
which  is  discussed  below. 

a.l.  Drainage  over  the  Out-slope. 
Virginia  provision  provides  that  water 
may  be  discharged  over  the  out-slope  of 
fills.  The  State’s  justification  is  that 
SMCRA  does  not  expressly  prohibit  this 
provision  since  Section  515(b)(22)(c)  of 
SMCRA  simply  requires  “appropriate” 
systems  to  control  surface  and 
subsurface  drainage.  Virginia  maintains 
that  as  long  as  the  drainage  system  is 
properly  designed,  its  proposal  is  no  less 
effective  than  the  requirements  of 
SMCRA.  Although  the'  Secretary 
recognizes  that  it  may  be  feasible  to 
locate  ditches  on  fill  material,  the 
Virginia  regulation,  standing  alone,  does 
not  indicate  how  Virginia  intends  to 
control  design  and  construction  of  such 
ditches  to  minimize  the  risk  of 
infiltration  from  the  ditch  adversely 
impacting  the  integrity  and  stability  of 
the  fill. 

2.  Failure  to  Remove  Vegetation  and 
Topsoil.  Virginia  contends  that  since  the 
language  of  30  CFR  730.5  requires  only 
that  State  submissions  contain 
requirements  corresponding  to 
“applicable  provisions”  of  SMCRA,  it 
may  omit  those  requirements  in  Section 
515(b)(22)  of  SMCRA,  such  as  removal 
of  organic  material  and  construction  of 
underdrains  in  portions  of  tl^e  fill  in 
which  such  requirements  are  not 
necessary  to  the  “zoned"  concept  of 
constructing  fills  proposed  by  Virginia. 
The  Secretary  finds  that  all  provisions 
of  Section  515(b)(22)  of  SMCRA  are 
applicable  to  disposal  of  excess  spoil  in 
Virginia.  The  only  instance  in  which  the 
Secretary  believes  that  the  selected 
provisions  of  515(b)(22)  would  not  be 
“applicable”  would  be  where,  due  to 
conditions  in  the  area  of  mining,  such  as 
terrain,  climate,  biologic,  chemical  or 
other  physical  conditions,  the  particular 
requirement  is  not  applicable.  The 
Secretary  does  not  believe  that  the 
SMCRA  allows  the  State  to  select 
"applicable”  requirements  solely  based 
upon  the  method  of  mine  design 
selected. 

3.  End-Dumping.  Virginia  maintains 
that  spoil  in  the  structural  zone  would 
be  placed  in  near  horizontal  lifts  and 
compacted  to  densities  and  strengths 
required  to  assure  proper  stability. 
Further,  spoil  in  the  non-structural  zone 


would  be  placed  to  assure  mass  stability 
and  prevent  mass  movement.  Based  on 
these  assurances,  the  Secretary  finds 
that  the  Virginia  provisions  for 
controlled  placement  are  consistent  with 
30  CFR  816.71(f)  and  817.71(f). 

4.  Failure  to  Require  Underdrains 
Under  the  Non-Structural  Zone.  Virginia 
contends  that  the  construction  of 
underdrains  in  the  non-structural  zone  is 
not  necessary  in  all  situations  and 
therefore  is  not  an  “applicable 
provision”  as  addressed  by  30  CFR 
730.5.  See  the  previous  discussion 
concerning  this  issue  in  “2”  above. 

5.  Lack  of  Specified  Lift  Thicknesses. 
See  discussion  of  this  issue  in  "3" 
above. 

6.  Lack  of  Filter  System  to  Protect 
Underdrains.  Virginia  disagrees  with  the 
Secretary’s  finding  that  filter  systems 
must  be  required  to  protect  the 
underdrain  system.  While  Virginia’s 
provision  requires  filters  “unless 
otherwise  approved”  by  the  regulatory 
authority,  Virginia’s  resubmission 
Volume.  I,  page  40-41,  states  that  "a 
filter  system  may  not  be  required  for  a 
given  design”  but  fails  to  illustrate 
situations  where  the  absence  of  a  filter 
system  is  acceptable.  Filters  are  state- 
of-the-art  for  protection  of  underdrain 
permeability  and  prevention  of  piping, 
and  thus  intrinsic  to 

“appropriate  .  .  .  internal  drainage 
systems  ...  to  prevent  spoil  erosion 
and  movement”,  as  required  by 
515(b)(22)(c)  of  SMCRA.  Therefore,  the 
Secretary’s  concern  remains  and 
Virginia’s  argument  is  rejected. 

7.  Controlled  Transportation  of  Spoil. 
The  Secretary  objected  to  the  lack  of 
provisions  for  controlled  transportation 
of  spoil.  In  Virginia’s  resubmjssion,  the 
State  contends  that  its  regulations 
required  controlled  transportation. 
Virginia  Regulations  V816.71(g)  and 
V817.71(g)  require  that  a  spoil  be 
transported  and  placed  in  a  controlled 
manner.  Based  on  discussion  of  those 
requirements  in  the  program 
resubmission  and  the  requirements  of 
Virginia’s  regulations,  the  Secretary 
finds  Virginia’s  provisions  for  controlled 
transportation  are  consistent  with  the 
Secretary’s  regulations. 

Virginia  fails  to  address  certain  other 
concerns  raised  in  the  October  22, 1980, 
decision  related  to  Virginia  Regulations 
V816.75  and  V817.75,  which  govern 
disposal  of  spoil.  These  issues  will  not 
be  discussed  again  at  this  juncture,  but 
may  be  found  in  Administrative  Record 
No.  VA 122. 

Because  most  of  the  Secretary’s 
concerns  regarding  Virginia  Regulations 
V818.75  and  V817.75  remain  unresolved, 
the  Secretary  cannot  accept  these 


regulations  and  conditions  approval  of 
the  Virginia  program  on  deletion  of 
these  provisions. 

b.  Although  Virginia  failed  to  correct 
the  deficiencies  in  its  regulations,  it  did 
submit  proposed  regulations  which 
would  modify  Virginia  Regulations 
V816.75  and  V817.75.  The  State  believes 
that  the  proposed  regulations  would 
address  all  of  the  concerns  of  the 
Secretary  as  expressed  in  the  initial 
decision. 

The  modified  version  of  V816.75 
contained  in  Volume  I,  Appendix  D,  of 
the  resubmission,  is  proposed  as  an 
alternative  to  resolve  the  issues  raised 
by  the  previously  discussed  rules. 

Subject  to  public  comment  when 
Virginia  submits  these  provisions  as  a 
program  amendment,  they  appear  to 
resolve  all  of  the  issues  with  the 
exception  of  the  following. 

In  Volume  I,  page  35-42,  of  its 
resubmission,  Virginia  states  that 
Virginia  Regulation  V816.75(d)  was 
modified  to  require  removal  of  organic 
material  in  the  non-structural  zone.  The 
Secretary  cannot  determine  that  this 
change  has  been  made.  This  deficiency 
may  be  corrected  by  changing  the 
proposed  V816.75(d)  and  V817.75(d)  to 
read  “.  .  .  topsoil  in  the  structural  zone 
of  the  embankment  and  the  non- 
structural  zone  of  the  fill  shall  be 
removed  .  .  .”  Virginia  officials  agreed 
to  make  this  correction  at  the  September 
21  and  22, 1981,  meeting. 

With  the  above  change,  the  proposed 
modified  version  of  V816.75  and  V817.75  ^ 
would  appear,  subject  to  public 
comment,  to  be  acceptable  as 
regulations  which  are  consistent  with 
the  Federal  regulations  and  in 
accordance  with  Section  515(b)(22)  of 
SMCRA.  Once  this  change  is  made  and 
the  regulation  formally  promulgated, 
Virginia  may  resubmit  it  as  an 
amendment  to  the  program  being 
conditionally  approved  by  this  notice. 

(vii)  As  discussed  in  Finding  4(b)(vii) 
of  the  October  22, 1980  Federal  Register 
notice,  Virginia  proposed  an  alternative 
in  Virginia  Regulations  V826.12(b)  and 
(g)  regarding  stability  of  backfilled  areas 
and  incorporation  of  drainage  channels, 
terraces,  and  roads  into  the  backfilled 
area.  The  Secretary  disapproved  these 
provisions  in  Virginia’s  original 
submission. 

Virginia  Regulation  V826.12(b)  allows 
the  regulatory  authority  to  specify  a 
static  safety  factor  higher  or  lower  than 
1.3.  30  CFR  826.12(b)  requires  a  safety 
factor  of  1.3.  In  Volume  I,  pages  42-47,  of 
its  resubmission,  Virginia  has  provided 
additional  rationale  in  support  of  its 
proposal  and  cited  a  publication  by 
Bowles,  1977,  entitled  Foundation 
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Analysis  and  Design,  which  contains  an 
assessment  of  accuracy  in  developing 
design/analysis  methods.  Virginia  also 
provided  a  compilation  of  a  family  of 
curves  constructed  from  stability 
analysis  of  various  fill  embankment 
configurations  using  an  array  of  strength 
and  hydraulic  parameters  prepared  by 
D’Appolonia  Engineers  under  contract 
to  Virginia  which  demonstrated  the 
need  to  consider  special  design 
considerations  due  to  the  particular 
conditions  existing  in  the  steep  sloped 
areas  of  Virginia.  Based  on  this 
additional  information,  the  Secretary 
accepts  Virginia’s  position  that 
application  of  safety  factors  must  be 
based  on  their  relation  to  the  overall 
knowledge  and  uncertainty  that  exists 
under  site-specific  circumstances.  The 
Secretary  continues  to  believe  that  a 
factor  of  safety  of  1.3  represents  good 
engineering  practices  for  backfilled 
areas  under  most  design  conditions. 
However,  the  Secretary  recognizes  that 
the  degree  of  uncertainty  in  the  stability 
calculation  can  be  reduced  through 
thorough  geotechnical  testing  and 
analyses.  For  these  reasons,  and 
because  Virginia  will  strictly  limit  any 
variances,  the  Secretary  accepts 
Virginia’s  regulation  based  on  Virginia’s 
assurance  that  it  will  allow  a  factor  of 
safety  of  no  lower  than  1.2.  The 
Secretary  feels  this  lower  limitation  is 
justified  based  upon  accepted 
engineering  practice  and  the  necessity  to 
ensure  that  backfilled  areas  achieve  an 
adequate  long  term  stability  as  required 
by  SMCRA.  Virginia  has  indicated  that 
it  will  limit  its  proposal  to  allow  a  factor 
of  safety  of  no  lower  than  1.2.  Based  on 
this  assurance,  the  Secretary  finds  this 
part  of  the  Virginia  program  consistent 
with  the  Federal  requirements. 

Virginia  Regulation  V826.12(g)  allows 
the  uppermost  portion  of  the  highwall  to 
be  incorporated  into  a  road  or  drainage 
structure  at  the  top  of  the  backfill  area. 
This  provision  was  disapproved  by  the 
Secretary  in  the  October  22, 1980 
Federal  Register  notice.  In  the  Virginia 
resubmission,  Virginia  did  not  amend 
this  proposal  to  include  the  suggestions 
of  OSM  that  vertical  highwalls  be 
“shaved”  to  blend  into  the  surrounding 
terrain  and  complement  the  existing 
drainage  patterns  and  that  only  short 
sections  of  rock  or  sandstone  might  be 
allowed  to  remain  (Administrative 
Record  No.  VA  265).  In  its  October  15, 
1981  letter,  Virginia  provided  assurance 
that  in  the  interim  period  prior  to  the 
promulgation  of  a  regulatory  change,  it 
will  require  the  shaving  or  blending  of 
highwalls  serving  as  an  integral  part  of  a 
road  or  drainage  structure  to  conform  to 
the  surrounding  terrain.  Based  on  this 


assurance,  the  Secretary  is  conditioning 
approval  upon  the  State  adopting 
regulations  or  otherwise  amending  its 
program  to  require  that  where,  roads  or 
drainage  structures  would  be  left  at  the 
top  of  the  backfill  area,  the  highwall 
must  still  be  eliminated  by  shaving  and 
blending  into  the  surrounding  natural 
terrain. 

(viii)  As  discussed  in  Finding  4(b)(viii) 
of  the  October  22, 1980  Federal  Register 
notice,  Virginia  allows  substrata 
materials  exposed  by  road  cuts  to  be 
used  in  place  of  topsoil  or  other  suitable 
materials,  if  such  materials  are 
demonstrated  to  be  topsoil  substitutes 
satisfactory  for  establishing  vegetation, 
as  required  by  Virginia  Regulation 
V816.22(e)(l)(A). 

As  discussed  in  Finding  4(c)(iv) 
above,  Virginia  has  provided  assurances 
that  its  provisions  will  be  implemented 
consistent  with  the  interpretive  rule 
published  by  OSM  in  the  Federal 
Register  on  June  10, 1980  (45  FR  39447). 
Based  on  this  assurance,  the  Secretary 
approves  this  part  of  the  Virginia 
program. 

(ix)  In  Virginia  Regulation  V816.33 
and  the  Virginia  Coal  Surface  Mining 
Technical  Handbook,  Virginia  does  not 
provide  for  requirements  consistent  with 
30  CFR  816.43(d)  (Hydrologic  Balance: 
Diversions),  which  prohibits  locating 
diversions  where  they  would  increase 
landslide  potential  or  constructing  them 
on  existing  landslide  areas. 

Furthermore,  Virginia  has  no  provision 
consistent  with  the  requirement  in  30 
CFR  816.43(f)(4)  that  excess  excavated 
material  from  diversion  construction  be 
treated  as  excess  spoil.  The  Virginia 
program  also  fails  to  provide  any 
alternative  standards  for  the  disposal  of 
such  material. 

The  Secretary  finds  Virginia’s 
regulations  not  as  effective  as  the 
Federal  regulations  and  not  consistent 
with  Section  515(b)(4)  of  SMCRA,  which 
requires  all  surface  mining  and 
reclamation  operations  to  stabilize  and 
protect  all  surface  areas  to  control 
erosion  and  water  pollution.  Therefore, 
approval  of  the  Virginia  program  is 
conditioned  upon  the  State  amending  its 
program  to  standards  for  diversion 
structures  consistent  with  those  in  30 
CFR  816.43(d),  816.43(f)  (3)  and  (4). 

(x)  In  Virginia  Regulations  V816.37(b) 
and  V817.37(b),  Virginia  authorizes  the 
granting  of  exemptions  from  Virginia 
Regulations  V816.37(a)  and  V817.37(a), 
which  require  that  discharges  meet  all 
applicable  Federal  and  State  laws  and 
regulations  and  applicable  effluent 
limits  set  forth  in  the  National  Pollutant 
Discharge  Elimination  System  (NPDES). 
The  exemption  would  be  allowed  when 


the  operator  demonstrates  with  pre¬ 
existing  baseline  data  that  the  existing 
water  quality  does  not  meet  the  effluent 
limitations.  The  applicable  effluent 
limits  are  set  forth  to  conform  with  the 
NPDES  under  the  Federal  Water 
Pollution  Control  Act  of  1972  (P.L.  92- 
500,  as  amended  by  P.L  95-217) 
program.  This  program  is  administered 
by  the  Environmental  Protection  Agency 
under  40  CFR  434.  The  Secretary  finds 
the  Virginia  provisions  which  allow  the 
exemption  inconsistent  with  Sections 
515(b)(8)(c)  and  (10)(B)  of  SMCRA  and 
30  CFR  816.42  and  817.42,  which  require 
discharges  to  comply  with  applicable 
Federal  laws.  Therefore,  as  a  condition 
of  approval,  Virginia  must  remove  the 
exemption  provided  for  under  Virginia 
Regulations  V816.37(b)  and  V817  37(b). 

(xi)  Virginia’s  blasting  regulations 
differ  from  the  Federal  regulations  and 
in  certain  instances  omit  requirements 
of  SMCRA.  These  departures  are  as 
follows: 

(1)  Blasting  Schedule.  Virginia 
Regulations  V816.61(b)  and  V816.64(a)(l) 
allow  up  to  fifty  (50)  pounds  of 
explosives  to  be  detonated  without 
publishing  notice  in  the  operator’s 
blasting  schedule.  The  Federal 
requirements  in  30  CFR  816.61(b)  and 
816.64(a)(1)  provide  that  blasts  using 
more  than  five  pounds  of  explosive  or 
blasting  agent  shall  be  conducted 
according  to  the  published  schedule. 
Thus,  Virginia’s  provisions  are  . 
inconsistent  with  the  Federal 
requirements.  As  a  condition  of 
approval,  Virginia  must  modify  its 
regulations  to  fully  inform  the  public  of 
all  blasts  in  which  more  than  five 
pounds  of  explosive  or  blasting  agent 
are  to  be  detonated. 

(2)  Vibration  Limit.  In  Virginia 
Regulations  V816.65(i)  and  V817.65(i), 
Virginia  allows  the  maximum  ground 
vibrations  from  an  explosive  detonation 
to  be  2.0  inch  per  second.  30  CFR 
816.65{i)  requires  a  1.0  inch  per  second 
limit.  The  U.S.  District  Court  for  the 
District  of  Columbia  did  not  invalidate 
or  remand  30  CFR  816.65(i)  in  its  May  16, 
1980,  decision  on  the  permanent 
program  rules  [In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  Civil  No. 
79-1144),  although  the  Court  of  Appeals 
had  done  so  with  a  similar  provision  in 
the  interim  program  regulations,  30  CFR 
715.19(e)(2)(ii)  [In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  appeal 
from  Civil  No.  78-0162).  Therefore,  as  a 
condition  of  approval,  Virginia  must 
amend  its  regulations  to  adopt  the  1.0 
inch  per  second  criterion. 

(3)  Distance  Factor.  Virginia 
Regulations  V816.65(k)  and  V817.65(k) 
allow  for  a  scaled  distance  factor  of  50 
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to  be  used  in  determining  the  maximum 
pounds  of  explosive  to  be  used  per 
delay.  30  CFR  816.65(k)  requires  a  scaled 
distance  of  60.  The  scaled  distance 
factor  is  related  to  the  maximum  ground 
vibration.  As  noted  in  (2)  above, 

Virginia  mu6t  amend  its  regulations  to 
adopt  a  1.0  inch  per  second  standard  for 
ground  vibration.  For  the  same  reasons, 
Virginia  must  adopt  a  factor  of  60  in 
accordance  with  Federal  requirements. 

(xii)  Virginia  Regulations  V816.76  and 
V817.76  allow  disposal  of  excess  spoil 
on  areas  other  than  the  permit  area 
where  environmental  benefits  will 
occur.  The  Virginia  regulations  provide 
that  excess  spoil  must  be  placed  on  (a) 
another  area  under  a  permit,  (b) 
abandoned  mine  lands  under  a  contract 
for  reclamation  according  to  OSM’s 
Abandoned  Mine  Lands  Guidelines  and 
approved  by  DMLR,  or  (c)  any  other 
area  upon  approval  of  DMLR. 

Section  515(b)(22)(B)  of  SMCRA 
requires  that  the  areas  for  disposal  of 
excess  spoil  be  within  the  bonded 
permit  area.  The  Secretary  interprets  the 
provision  relating  to  the  use  of  excess 
spoil  on  abandoned  mine  lands  to  mean 
that  the  project  is  approved  and  funded 
through  the  State  Reclamation  Plan 
submitted  under  Section  405  of  SMCRA. 
The  Secretary  considers  the  existence  of 
a  contract  for  such  abandoned  mine  * 
land  reclamation  to  be  equivalent  to  a 
permit  and  bond.  Based  on  the  above, 
the  Secretary  finds  Virginia  Regulations 
V 816.76  (a)  and  (b)  and  V817.76  (a)  and 
(b)  consistent  with  Section  515(b)(22)  of 
SMCRA.  However,  Virginia  Regulations 
V816.76(c)  and  V817.76[c)  do  not  appear 
to  provide  any  assurance  of  reclamation 
equivalent  to  a  permit  and  bond.  For  this 
reason,  the  Secretary  finds  Virginia 
Regulations  V816.76(c)  and  V817.76(c)  to 
be  inconsistent  with  the  provisions  of 
Section  515(b)(22)  of  SMCRA,  and 
approval  of  the  Virginia  program  is 
conditioned  on  Virginia  deleting  this 
portion  of  the  program. 

(xiii)  The  Virginia  Coal  Surface 
Mining  Technical  Handbook  addresses 
removal  of  temporary  diversions,  but 
does  not  contain  a  requirement  to 
remove  the  structure  and  regrade  and 
revegetate  the  affected  land  similar  to 
those  in  30  CFR  816.43(e)  and  816.44  (c) 
and  (d).  Instead,  the  Virginia  program 
provides  the  following  various 
alternative  methods  of  removal:  (a)  The 
inlet  of  the  diversion  can  be  blocked  and 
the  water  returned  to  its  original 
channel;  (b)  the  diversion  can  be 
backfilled  and  revegetated;  (c)  the 
diversion  can  be  upgraded  to  a 
permanent  diversion  as  necessary;  or  (d) 
other  approved  methods  can  be  used. 
Alternative  methods  (a)  and  (d)  do  not 


appear  to  require  that  temporary 
diversions  be  removed  and  disturbed 
areas  reclaimed  after  mining.  For  this 
reason,  the -Secretary  finds  (a)  and  (d)  to 
be  inconsistent  with  the  Federal 
regulations.  Alternative  method  (c) 
appears  acceptable  provided  that  the 
permanent  diversion  is  approved  in 
accordance  with  the  standards  for 
permanent  diversions  and  the 
permanent  diversion  is  consistent  with 
the  approved  postmining  land  use.  The 
Virginia  regulation,  however,  does  not 
specify  what  standards  the  permanent 
diversion  must  meet  and,  therefore,  the 
Secretary  finds  this  provision  to  be 
inconsistent  with  the  Federal 
regulations.  Alternative  method  (b)  may 
be  acceptable,  provided  that  the  contour 
is  regraded  to  blend  with  the  original 
contour,  the  area  is  topsoiled  in 
accordance  with  applicable  regulations, 
and  the  other  requirements  of  30  CFR 
816.43(e)  and  816.44  (c)  and  (d)  are  met. 
Virginia’s  regulations  do  not  specify 
what  standards  must  be  met  for  the 
reclamation  of  these  backfilled  areas 
and,  therefore,  the  Secretary  finds  this 
provision  to  be  inconsistent  with  the 
Federal  regulations.  As  a  condition  of 
approval,  Virginia  must  change  its 
program  to  require  removal  of 
temporary  diversions  as  provided  in  30 
CFR  816.43(e)  and  816.44  (c)  and  (d). 

4d.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  and  the 
Virginia  program  includes  provisions, 
except  as  noted  below,  to  implement, 
administer  and  enforce  a  permit  system 
consistent  with  30  CFR  Chapter  VU, 
Subchapter  G.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(12). 

Virginia  incorporates  provisions 
corresponding  to  Sections  506,  507,  508, 
510,  511  and  513  of  SMCRA  and 
Subchapter  G  of  30  CFR  Chapter  VII  in 
Chapter  19,  Virginia  CSMCRA  Sections 

45.1- 234,  45.1-235,  45.1-236,  45.1-237, 

45.1- 238  and  45.1-239  and  in  the  Virginia 
Regulations  Subchapter  VG. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  Virginia 
permitting  provisions  follows. 

(i)  As  discussed  in  Finding  4(d)(ii)  of 
the  October  22, 1980  Federal  Register 
notice,  the  term  “known  useB”  was  used 
in  Virginia  Regulation  V783.15(a)(3), 
instead  of  “the  uses”  as  found  in  30  CFR 
783.15(a).  In  that  finding,  the  Secretary 
pointed  out  the  necessity  of  interpreting 
"known  uses"  to  include  all  potential 
uses.  In  Volume  I,  page  49,  of  the 
resubmission,  Virginia  has  assured  OSM 
that  its  regulations  will  be  interpreted  as 
requiring  that  a  thorough  investigation 


be  conducted  to  identify  all  uses  of 
groundwater  and  its  function  in  the 
hydrologic  balance  through  Virginia 
Regulations  Parts  V799  and  V783 
regarding  surface  and  underground 
mining  permit  application  requirements 
for  information  on  environmental 
resources  and  Virginia  Regulations 
V780.21  and  V784.17,  which  provide  for 
protection  of  the  hydrologic  balance  as  a 
part  of  the  reclamation  plan.  Based  on 
this  assurance,  the  Secretary  finds  the 
term  “known  uses”  to  be  consistent  with 
the  Federal  provisions. 

(ii)  As  discussed  in  Finding  4(d)(iii)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  identified  as  an  editorial 
error  the  use  of  the  words  "property  to 
be  mined”  in  Virginia  Regulation 
V782.13(a)(2)  (3)  and  (4)  instead  of  the 
phrase  “area  to  be  affected”  as  in  30 
CFR  782.13.  Virginia  has  corrected  the 
error  and  the  Secretary  finds  the  State 
provision  to  be  consistent  with  the 
Federal  requirements. 

(iii)  As  discussed  in  Findings  4(b)(i) 
and  4(d)(iv)  of  the  October  22, 1980 
Federal  Register  notice,  Virginia 
proposed  guidelines  in  Virginia 
Regulation  V786.21(c)  for  permit  review 
when  the  permit  applicant  requests  an 
exemption  from  design  criteria  for  an 
existing  structure  which  would  meet 
appropriate  performance  standards. 
Virginia  identified  those  standards 
which  would  be  considered  performance 
standards  and  those  that  would  be 
considered  design  standards.  The 
Secretary  approved  the  Virginia 
procedures  and  found  14  of  the  22 
provisions  identified  as  performance 
standards  acceptable  in  Virginia’s 
program  submittal.  In  its  resubmission, 
Virginia  has  corrected  the  remaining 
problems  by  adopting  the  changes 
requested  by  the  Secretary  in  his  initial 
decision  of  October  22, 1980.  All  22 
alternative  performance  standards 
proposed  by  Virginia  are  now  consistent 
with  30  CFR  Chapter  VII,  Subchapter  K 
and  Section  515  of  SMCRA,  and  the 
Secretary  finds  the  Virginia  guidelines 
set  forth  in  Virginia  Regulation 
V788.21(e)  to  be  consistent  with  30  CFR 
786.21  and  30  CFR  701.11. 

(iv)  As  discussed  in  Finding  4(d)(v)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  regulations  omitted  the 
requirement  of  30  CFR  786.27(b)  that 
there  be  a  permit  term  allowing  citizens 
to  accompany  inspectors  on  the  mine 
site.  In  its  resubmission,  Virginia 
incorporated  this  provision  in  Virginia 
Regulation  V786.27.  The  Secretary  finds 
this  provision  to  be  consistent  with  the 
Federal  requirements. 

(■v)  As  discussed  in  Finding  4(d)(vi)  of 
the  October  22, 1980  Federal  Register 
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notice,  Virginia  indicated  that  Virginia 
Regulation  V784.19(p)  contained  a 
typographical  error.  This  error  resulted 
in  the  omission  of  the  requirement  of  30 
CFR  784.16(e)  that  the  plan  for  coal 
processing  waste  dams  and 
embankments  include  a  stability 
analysis  of  each  structure  if  the 
structure  is  20  feet  or  higher  or 
impounds  more  than  20  acre  feet.  In  the 
Virginia  resubmission,  Virginia 
Regulation  V784.19(p)  was  deleted. 
However,  the  requirements  which  were 
previously  omitted  have  now  been 
incorporated  in  Virginia  Regulation 
V784.19(f).  The  Secretary  finds  that  this 
change  renders  Virginia’s  program 
consistent  with  the  Federal 
requirements. 

4e.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  to  regulate  or  prohibit  coal 
exploration  consistent  with  30  CFR  Parts 
776  and  815  (coal  exploration),  and  that 
the  Virginia  program  includes  provisions 
adequate  to  do  so.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(3). 

The  Virginia  program  incorporates 
provisions  corresponding  to  Section  512 
of  SMCRA  and  30  CFR  Parts  776  and  815 
in  Chapter  19,  Virginia  CSMCRA 
Section  45.1-233  and  in  the  Virginia 
Regulations  Parts  V776  and  V815. 

4f  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  and 
regulations  to  require  that  persons 
extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on  site  consistent 
with  30  CFR  Part  707.12.  This  finding  is 
made  under  the  requirements  of  30  CFR 
732.15(b)(4). 

The  Virginia  program  incorporates 
provisions  corresponding  to  Section  528 
of  SMCRA  and  30  CFR  Part  707  in 
Chapter  19,  Virginia  CSMCRA  Section 

45.1-253  and  the  Virginia  Regulations 
Part  V707. 

4g.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  to  enter, 
inspect,  and  monitor  all  coal  exploration 
and  surface  coal  mining  and  reclamation 
operations  on  non-Federal  and  non- 
Indian  land  within  Virginia  consistent 
with  the  requirements  of  Section  517  of 
SMCRA  (inspections  and  monitoring) 
and  30  CFR  Chapter  VII,  Subchapter  L 
(inspections  and  enforcement),  and  that 
the  Virginia  program  includes  provisions 
adequate  to  do  so.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(5). 


Provisions  corresponding  to  Section 
517  of  SMCRA  and  Subchapter  L  of  30 
CFR  Chapter  VII  for  inspection  and 
monitoring  are  found  in  Chapter  19, 
Virginia  CSMCRA  Section  45.1-244  and 
in  the  Virginia  Regulations  Subchapter 
VL  (inspection  and  enforcement). 

4h.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  and 
regulations  and  the  Virginia  program 
includes  provisions  for  implementation, 
administration  and  enforcement  of  a 
system  of  performance  bonds  and 
liability  insurance,  or  other  equivalent 
guarantees,  consistent  with  30  CFR 
Chapter  VII,  Subchapter  J.  This  finding 
is  made  under  the  requirements  of  30 
CFR  732.15(b)(6). 

The  performance  bond  and  liability 
insurance  provisions  of  Sections  507(f), 
509,  510  and  519  of  SMCRA  and  30  CFR 
Chapter  VII,  Subchapter  J  are 
incorporated  in  Chapter  19,  Virginia 
CSMCRA  Sections  45.1-235(G),  45.1-238, 

45.1- 241,  45.1-247  and  in  the  Virginia 
Regulations  Subchapter  V]. 

4i.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  law  and 
provides  regulations  for  civil  and 
criminal  sanctions  for  violations  of 
Virginia  law,  regulations  and  conditions 
of  permits  and  exploration  approval, 
including  civil  and  criminal  penalties,  in 
accordance  with  Section  518  of  SMCRA 
(30  U.S.C.  1268)  and  consistent  with  30 
CFR  Part  845.  This  finding  is  made  under 
the  requirements  of  30  CFR  732.15(b)(7). 

The  Virginia  program  incorporates 
provisions  corresponding  to  Section  518 
of  SMCRA  and  30  CFR,  Part  845  in 
Chapter  19,  Virginia  CSMCRA  Section 

45.1- 246  and  in  the  Virginia  Regulations 
Part  V845. 

4j.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  to  issue, 
modify,  terminate  and  enforce  notices  of 
violations,  cessation  orders  and  show 
cause  orders  in  accordance  with  Section 
521  of  SMCRA  (30  U.S.C.  1271)  and  30 
CFR  Chapter  VII,  Subchapter  L  and  that 
the  Virginia  program  includes 
provisions,  except  as  noted  below, 
adequate  to  do  so.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(8). 

The  authority  to  issue,  modify, 
terminate  and  enforce  notices  of 
violation,  cessation  orders  and  show 
cause  orders  is  contained  in  Chapter  19, 
Virginia  CSMCRA  Section  45.1-245  and 
in  the  Virginia  Regulations  Subchapter 
VL. 


Discussion  of  significant  issues  raised 
during  the  review  of  the  Virginia 
enforcement  provisions  follows. 

(i)  As  discussed  in  Finding  4(j)(i)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  did  not  provide  either  a 
definition  of  an  “authorized 
representative”  or  any  provision  stating 
that  the  field  inspector  would  be  a 
representative  of  the  Director  who 
would  be  authorized  to  issue  notices  of 
violations  and  cessation  orders.  The 
Secretary  found  this  omission  to  be 
unacceptable. 

In  Volume  l.  Appendix  D,  of  the 
Virginia  resubmission,  Virginia  provided 
a  designation  of  authorized 
representatives  for  specific  enforcement 
procedures.  This  designation  provides 
that  the  field  inspector  is  an  authorized 
representative  of  the  Director.  He  or  she 
may  issue  notices  of  violations  and  after 
consulting  with  his  or  her  supervisor  by 
either  telephone  or  radio,  may  issue  a 
cessation  order  for  imminent  danger  or 
harm.  However,  Virginia  failed  to 
provide  that  if  the  supervisor  is  not 
available  by  either  telephone  or  radio, 
the  inspector  will  issue  the  cessation 
order  for  imminent  danger  or  harm  on 
his  or  her  own  authority.  While  the 
Secretary  acknowledges  that  there 
would  be  very  few  instances  when 
prompt  communication  could  not  be 
made,  he  finds  that  it  is  imperative  that 
field  enforcement  personnel  be 
authorized  to  act  in  such  situations. 
Accordingly,  approval  of  the  Virginia 
program  is  conditioned  upon  revisions 
to  the  program  which  correct  this 
deficiency. 

(ii)  Virginia  Regulations  V843.12(c) 
and  (f)  specify  the  circumstances  under 
which  an  operator  may  have  more  than 
90  days  to  abate  a  violation.  The 
Virginia  provisions  closely  parallel  the 
proposed  Federal  regulation  providing 
for  extensions  of  the  90  day  abatement 
period  (46  FR  22902;  April  22, 1981). 
However,  in  the  Secretary’s  August  17, 
1981  final  rule  (46  FR  41705),  certain 
revisions  were  made  which  resulted  in 
some  minor  inconsistencies  between 
Virginia’s  regulations  and  the  final 
Federal  rule. 

The  changes  made  to  the  final  Federal 
rule  limited  the  granting  of  extensions  to 
situations  where,  due  to  climatic 
conditions,  abatement  within  90  days 
would  clearly  cause  more  environmental 
harm  than  it  would  prevent  or  require 
action  that  would  violate  safety 
standards  established  by  statute  or 
regulation  under  the  Mine  Safety  and 
Health  Act. 

The  Virginia  regulations  contain  all  of 
the  final  Federal  requirements  except 
the  above  noted  changes.  Where  there 
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have  been  changes  in  the  Federal 
regulations  since  the  permanent 
program  regulations  were  promulgated 
on  March  13, 1979,  the  States,  for 
purposes  of  program  approval,  have  the 
choice  of  meeting  either  the  old  1979  rule 
or  the  newer  rule;  however,  they  must 
have  rules  consistent  with  one  or  the 
other.  In  this  instance,  Virginia  meets 
neither  the  August  17, 1981  rule  nor  the 
original  30  CFR  843.12,  which  did  not 
allow  extensions  of  the  abatement 
period  beyond  90 -days.  As  a  result,  the 
Secretary  finds  Virginia  Regulations 
V843.12(f)(l)  and  V843.12(f)(4)  to  be 
inconsistent  with  the  Federal  provisions. 
As  a  condition  of  approval,  Virginia 
must  amend  its  program  to  be  consistent 
with  the  Federal  rules. 

(iii)  For  the  purpose  of  terminating  a 
notice  of  violation,  Virginia  Regulation 
V843.12(e)  allows  the  determination  that 
a  violation  has  been  abated  to  be  based 
on  information  obtained  from  a 
government  agency  or  a  signed 
statement  from  a  permittee  that  the 
violation  has  been  abated.  These 
methods  for  determining  abatement  are 
not  permitted  under  Section  521(a)(5)  of 
SMCRA  or  30  CFR  843.12(e). 

Accordingly,  approval  of  the  Virginia 
program  is  conditioned  upon  revisions 
to  the  program  to  require  that  an 
authorized  representative  of  the 
regulatory  authority  confirm  abatement 
of  all  violations. 

(iv)  Section  521(a)(4)  of  SMCRA 
requires  that  a  show  cause  order  be 
issued  when  it  is  determined  that  a 
pattern  of  violations  exists  which  were 
caused  willfully  or  by  unwarranted 
failure  of  the  permittee  to  comply  with 
applicable  requirements.  The  Secretary 
set  forth  an  objective  basis  in  30  CFR 
843.13(a)  (3)  and  (4)  to  determine  what 
would  constitute  a  pattern  of  violations 
sufficient  to  require  issuance  of  a  show 
cause  order.  The  Federal  regulation 
requires  that  the  Director  “shall 
determine  that  a  pattern  of  violations 
exists  if  he  finds  that  there  were 
violations  of  the  same  or  related 
requirements  during  three  or  more  State 
inspections  .  .  .  within  any  12-month 
period.”  Virginia  has  no  such  provision. 

Therefore,  the  Secretary  finds  that 
Virginia  Regulation  V843.13(b)  is 
inconsistent  with  30  CFR  843.13(a)  (3) 
and  (4).  Approval  of  the  Virginia 
program  is  conditioned  upon  revisions 
to  the  program  to  correct  this  deficiency. 

(v)  Unlike  30  CFR  843.13(c),  Virginia 
Regulation  V843.13(c)  fails  to  require 
that,  at  the  same  time  a  show  cause 
order  iB  issued,  a  notice  shall  be  posted 
at  the  State  office  closest  to  the  area  of 
the  surface  coal  mining  and  reclamation 
operations.  Likewise,  Virginia 
Regulation  V843.13(c)  fails  to  require 


that  the  notice  of  a  public  hearing 
concerning  a  show  cause  order  also  be 
posted  at  the  State  office  closest  to  the 
area  of  the  surface  coal  mining  and 
reclamation  operations. 

In  the  September  21  and  22, 1981 
meeting,  Virginia  assured  the  Secretary 
that  it  intends,  as  a  matter  of  policy,  to 
post  notice  of  the  issuance  of  a  show 
cause  order  and  of  any  hearing  thereon 
in  accordance  with  30  CFR  843.13(c). 

The  notices  will  be  posted  at  the  Big 
Stone  Gap  office  of  the  DMLR,  the  only 
office  of  the  regulatory  authority  located 
in  the  coalfields.  Based  on  this 
assurance,  the  Secretary  finds  that  the 
Virginia  program  is  consistent  with  30 
CFR  843.13(c). 

4k.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  and 
regulations  to  provide  for  designation  of 
areas  as  unsuitable  for  surface  coal 
mining  consistent  with  30  CFR  Chapter 
VII,  Subchapter  F,  except  as  noted 
below.  This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(9). 

Virginia  incorporates  provisions 
corresponding  to  30  CFR  Chapter  VII, 
Subchapter  F  in  Chapter  19,  Virginia 
CSMCRA  Section  45.1-252,  and  in  the 
Virginia  Regulations  Subchapter  VF. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  Virginia 
provisions  to  designate  areas  as 
unsuitable  for  surface  coal  mining 
follows. 

(i)  As  discussed  in  Finding  4(k)(i)  of 
the  October  22, 1980  Federal  Register 
notice,  30  CFR  764.15(b)(2)  provides  that 
the  regulatory  authority  shall  notify  the 
general  public  of  the  receipt  of  a  petition 
by  a  newspaper  advertisement  placed  in 
the  locale  of  the  area  covered  by  the 
petition;  in  the  newspaper  of  largest 
circulation  in  the  State;  and  in  any 
official  State  register  of  public  notices. 
Virginia  Regulation  V764.15(b)(2) 
provides  that  the  newspaper 
advertisement  announcing  receipt  of  a 
petition  shall  be  placed  only  in  a 
newspaper  of  general  circulation  in  the 
locale  of  the  area. 

The  newspaper  of  largest  circulation 
in  the  State  is  the  Washington  Post. 
Virginia  maintains  in  Volume  I,  pages 
52-53,  of  the  program  resubmission  that 
there  is  no  broad  interest  in  the 
Washington  metropolitan  area  in 
designating  lands  unsuitable  which 
would  justify  the  expense  of  newspaper 
notices  in  the  Washington  Post.  Virginia 
states  that  experience  has  shown  that 
persons  who  have  an  interest  in  Virginia 
coal  lands  are  either  located  in  the  coal 
fields,  have  agents  or  representatives  in 
that  region,  or  rely  on  newspapers 
published  in  that  region  for  local 


information.  Therefore,  notices  outside 
of  the  coal  fields  are  unnecessary. 

In  view  of  the  above,  the  Secretary 
finds  the  Virginia  provision  for 
newspaper  notices  concerning  the 
receipt  of  petitions  to  be  as  effective  as, 
and  therefore  consistent  with,  the 
Federal  rule  in  meeting  the  purpose  of 
Section  522(c)  of  SMCRA  to  provide 
adequate  public  notice  of  designation 
hearings. 

(ii)  As  discussed  in  Findings  4(b)(ii) 
and  4(k)(iii)  of  the  October  22, 1980 
Federal  Register  notice,  Virginia 
Regulation  V764.13  directs  a  petitioner 
to  supply  more  information  than  is 
required  by  Section  522  of  SMCRA  and 
30  CFR  764.13.  In  addition,  Virginia 
Regulations  V764.15  and  v’764.17(a) 
reduce  both  the  time  limit  for  filing  a 
petition  in  response  to  a  permit 
application  and  the  time  limit  for 
holding  a  hearing  for  a  petition  filed  in 
response  to  a  permit  application. 

First,  with  respect  to  the  provision 
relating  to  information  contained  in 
petitions,  Federal  requirements 
concerning  the  information  that  a 
petitioner  must  provide  for  designations 
and  terminations  are  specified  at  30  CFR 
764.13(b)  and  30  CFR  764.13(c), 
respectively.  These  information 
requirements  provide  a  very  low 
threshold  for  the  petitioner  to  meet  in 
order  to  have  a  petition  considered. 
Although  Virginia  seeks  out  more 
information  in  the  filing  of  petitions  than 
that  specified  in  the  Federal  rule, 

Virginia  indicated  at  the  meeting  of 
September  21  and  22, 1981,  that  the 
additional  information  only  needs  to  be 
provided  when  it  is  known,  and  only  to 
the  extent  known  by  the  petitioner. 
Virginia  is  requesting  this  information  to 
provide  assistance  to  the  regulatory 
authority  in  considering  the  petition 
(Administrative  Record  Nos.  VA  268 
and  314).  This  explanation  confirms  that 
petitioners  would  not  be  required  to 
research  or  otherwise  collect 
information  not  already  known  to  them, 
and  based  on  this  explanation,  the 
Secretary  finds  Virginia  provisions 
consistent  with  the  Federal 
requirements. 

Secondly,  Virginia  Regulation 
V764. 15(a)(7)  allows  the  filing  of  a 
petition  to  designate  an  area  for  which  a 
permit  application  has  been  filed  at  any 
time  up  to  the  end  of  the  public  comment 
period  on  that  permit  application. 
Virginia  does  not  provide  that  the  public 
comment  period  extends  to  the  informal 
conference,  as  provided  in  30  CFR 
764.15(a)(7).  However,  this  is  not  so 
significant  a  difference  as  to  make 
Virginia’s  provision  less  effective  than 
the  Federal  rule.  Under  Virginia 
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Regulation  V786.12  (b)  and  (c),  the 
public  has  30  days  to  comment  on  a 
permit  application.  This  period  would 
not  be  extended  to  any  great  extent  by 
allowing  petitions  to  be  filed  up  until  the 
informal  conference,  because  such  a 
conference  must  be  requested  within 
that  same  30-day  period  and  must  be 
held  “within  a  reasonable  time”  as 
provided  by  Virginia  Regulation 
V786.14.  In  view  of  the  minimal 
information  required  in  a  petition,  these 
petitions  should  not  require  a  great  deal 
of  time  to  prepare,  and  the  difference 
between  Virginia  Regulation 
V764.15(a)(7)  and  the  Federal  provision 
is  not  significant,  since  Virginia  provides 
ample  time  for  a  petition  to  be  filed. 

Thirdly,  Virginia  Regulation 
V764.17(a)  requires  that  when  the 
allegations  are  not  complex,  the  hearing 
on  a  petition  to  designate  lands 
unsuitable  for  surface  coal  filed  during 
the  public  comment  period  on  a  permit 
application  must  be  held  within  three 
months.  This  differs  from  the  provisions 
of  30  CFR  764.17(a)  and  Section  522(c)  of 
SMCRA,  which  provide  for  a  hearing 
within  ten  months. 

Virginia  says  it  intends  to  more 
closely  coordinate  the  petition  and 
permitting  processes  so  as  not  to  cause 
unnecessary  delays  in  the  permitting 
process.  The  requirement  for  conducting 
a  public  hearing  on  a  petition  within 
three  months  is  an  attempt  by  Virginia 
to  separate  petitions  into  those 
containing  simple  allegations  and  those 
containing  complex  allegations.  If  the 
petition  allegations  are  simple,  a  hearing 
would  be  conducted  within  three 
months  of  receiving  the  petition.  If  the 
allegations  are  complex,  the  hearing 
deadline  would  extend  up  to  the  ten- 
month  limit.  Virginia’s  provision  is  not 
inconsistent  with  the  Federal  provisions, 
which  merely  require  that  hearings  be 
held  within  ten  months,  rather  than  - 
forbiding  them  to  be  held  sooner  even 
when  the  issues  are  simple.  The 
clarification  of  the  hearing  procedures 
provided  in  Volume  I,  page  11,  of  the 
program  resubmission  addresses  the 
concerns  expressed  by  the  Secretary  in 
his  initial  decision. 

The  Secretary  finds  that  each  of  these 
provisions  is  consistent  with  the  Federal 
requirements. 

(iii)  Virginia  Regulation  V762.5 
contains  a  definition  of  “substantial 
legal  and  financial  commitments  in 
surface  or  underground  coal  mining 
operation”  (SLFC)  similar  to  the  Federal 
definition  at  30  CFR  762.5. 

However,  in  Volume  II,  page  5  of  the 
resubmission  Virginia  explained  that  it 
interprets  its  definition  to  result  in  a 
finding  of  SLFC  in  cases  where  a  person 
possessed  mineral  leases  on  properties 


prior  to  January  4, 1977.  Virginia 
maintained  that  the  acquisition  of 
mineral  rights  leases  is  a  capital- 
intensive  investment  and  should  be 
protected. 

The  legislative  history  of  SMCRA 
clearly  indicates  that  mere  ownership  or 
acquisition  costs  of  the  coal  does  not 
constitute  SLFC. 

"The  phrase  substantial  legal  and  financial 
commitments  in  the  designation  section  and 
other  provisions  of  SMCRA  is  intended  to 
apply  to  situations  where,  on  the  basis  of  a 
long-term  coal  contract  investments  have 
been  made  in  power  plants,  railroads,  coal 
handling  and  storage  facilities  and  other 
capital-intensive  activities.  The  Committee 
does  not  intend  that  mere  ownership  or 
acquisition  cost  of  the  coal  itself  or  the  right 
to  mine  it  should  constitute  ‘substantial’  legal 
and  financial  commitments”  [H.R.  95-218, 

95th  Cong.,  1st  Sess.  95  (1977)]. 

The  Secretary’s  definition  of  SLFC  in 
30  CFR  762.5  also  states  that  the  cost  of 
acquiring  the  right  to  mine  coal  is  not 
sufficient  for  SLFC.  Program  approval  is 
conditioned  on  Virginia  revising  its 
policy  on  SLFC  to  conform  to  the 
Federal  requirements. 

41.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  and  the 
Virginia  program  contains  provisions  for 
public  participation  in  the  development, 
revision  and  enforcement  of  the  Virginia 
regulations  and  program  except  as  noted 
below.  This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(10). 

Virginia  provides  authority  for  public 
participation  in  the  development, 
revision  and  enforcement  of  the  Virginia 
program  throughout  the  Virginia 
CSMCRA  and  Coal  Surface  Mining 
Regulations. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  Virginia  public 
participation  provisions  follows. 

(i)  As  discussed  in  Finding  4(1  }(i)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  Regulation  V842.12(b) 
used  the  word  “citizen”  instead  of 
"person”  as  found  in  30  CFR  842.12(b). 
This  change  could  exclude  out-of-state 
persons,  corporations,  associations,  etc., 
from  the  protection  of  having  their 
identities  kept  confidential  when 
supplying  information  to  DMLR 
regarding  possible  violations  or  . 
imminent  danger  or  harm.  Virginia  has 
corrected  Virginia  Regulation  V842.12(b) 
by  using  the  word  “person”,  thereby 
protecting  the  right  of  any  person  to 
have  his/her  identity  remain 
confidential.  The  Secretary  finds  this 
provision  to  be  consistent  with  the 
Federal  requirements. 

(ii)  As  discussed  in  Finding  4(l)(ii)  of 
the  October  22, 1980  Federal  Register 


notice,  Virginia  regulations  did  not 
contain  provisions  allowing  a  citizen  to 
accompany  an  inspector  during  an 
inspection  conducted  as  a  result  of 
information  provided  to  the  regulatory 
authority  by  the  citizen,  as  provided  in 
30  CFR  842.12.  Virginia  Regulation 
V84 2.12(c)  now  provides  that  citizens 
shall  be  allowed  to  accompany  an 
inspector  during  a  citizen  complaint 
investigation.  However,  the  Virginia 
regulation  adds  language  stating  that, 

a  citizen  accompanying  an  inspector  does  so 
at  his/her  own  risk  and  neither  the  Division 
nor  its  personnel,  nor  the  operator  nor  its 
personnel,  shall  be  liable  for  any  injury  or 
damage  sustained  by  such  citizen.  The 
Division  may  require  such  citizen  to  provide 
in  advance  a  written  acknowledgment  of  the 
foregoing. 

The  State  provision  may  operate  as  a 
constraint  on  citizens  who  choose  to 
exercise  their  right  to  go  onto  a  mine 
site.  Further,  it  is  not  consistent  with  30 
CFR  842.12. 

In  contrast,  30  CFR  842.12(b)  provides 
that  the  citizen  "has  a  right  of  entry” 
into  the  mine  area  as  long  as  he  or  she  is 
under  the  control  of  the  inspector.  The 
Secretary,  in  promulgating  this 
regulation,  specifically  rejected  the 
suggestion  that  such  a  waiver  be 
authorized.  Ordinary  tort  law  principles 
can  be  used  to  determine  whether,  if  a 
citizen  is  injured  on  the  site  during  an 
inspection,  he  may  hold  the  operator 
liable  for  such  injury.  The  preamble  to 
30  CFR  842.12(b)  goes  on  to  note  that 
“there  is  nothing  in  the  Act  or  the 
legislative  history  to  require  a  citizen  to 
sign  a  release,”  although  he  or  she  must 
follow  Mine  Safety  and  Health  Act 
regulations  and  be  under  the  control  of 
the  inspector  (44  FR 15299;  March  13, 
1979). 

The  Secretary  finds  that  Virginia 
Regulation  V842.12(c)  is  inconsistent 
with  the  Federal  requirements  found  in 
30  CFR  842.12(c).  Approval  of  the 
Virginia  program  is  conditioned  upon 
revisions  to  the  program  which  correct 
this  deficiency. 

(iii)  As  discussed  in  Finding  4(l)(iii)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Virginia  regulations  omitted 
provisions  requiring  notice  of  citizen 
suits,  as  provided  in  30  CFR  700.13. 
Virginia  has  provided  for  such  notice  in 
Virginia  Regulation  V790.  The  Secretary 
finds  the  Virginia  provision  to  be 
consistent  with  Section  520(d)  of 
SMCRA  and  the  Federal  regulations. 

4m.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  law,  and  the 
Virginia  program  includes  provisions  to 
monitor,  review  and  enforce  the 
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prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  Virginia 
Department  of  Conservation  and 
Economic  Development  consistent  with 
30  CFR  Part  705,  except  as  noted  below. 
This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(ll). 

Virginia  incorporates  provisions 
which  prohibit  financial  interests  in  coal 
mining  operations  in  Chapter  19, 

Virginia  CSMCRA  Sections  45.1-231  and 
45.2-232,  in  the  Virginia  Regulations  Part 
V705,  and  in  Section  8.12  of  the  Virginia 
program  narrative. 

Discussion  of  significant  issues'raised 
during  the  review  of  the  Virginia 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the 
regulatory  authority  follows. 

(i)  As  discussed  in  Finding  4(m)(i)  of 
the  October  22, 1980  Federal  Register 
notice,  Virginia  does  not  subject  the 
Board  of  Conservation  and  Economic 
Development  to  the  conflict  of  interest 
provisions  of  30  CFR  Part  705.  In  that 
finding,  the  Secretary  requested  Virginia 
to  clearly  demonstrate  that  the  Board  is 
multi-interest,  a  characteristic  which 
would  exempt  the  Board  as  provided  by 
30  CFR  Part  705.  In  Volume  I,  pages  56- 
59,  of  the  Virginia  resubmission,  Virginia 
notes  that  only  one  member  of  the  Board 
currently  represents  coal  mining 
interests.  The  basic  statute  [Section  10- 
3,  Code  of  Virginia  (1950)]  establishing 
the  Board  directs  the  Governor  in 
making  appointments  to  select  persons 
suitably  qualified  to  consider  and  act 
upon  the  various  special  interests  and 
problems  of  importance  which  may 
come  before  the  Board.  According  to  the 
Virginia  resubmission,  Sections  45.1-231 
and  45.1-232  of  the  Virginia  CSMCRA 
do  not  change  the  basic  tenet  of  Section 
10-3,  which  is  to  create  a  multi-interest 
Board.  Virginia  maintains  that  Section 
45.1-232  limits  the  number  of  Board 
members  who  represent  the  coal  mining 
industry  to  not  more  than  three  and  that 
this  limitation  was  established  to  avoid 
the  objection  that  all  or  a  majority  of  the 
Board  could  consist  of  coal  mining 
members.  Thus,  in  effect,  Section  45.1- 
232  insures  that  special  interests  other 
than  coal  mining  will  be  represented  on 
the  Board. 

The  Secretary  finds  that  Virginia  has 
adequately  demonstrated  that  the  Board 
is  multi-interest  and,  therefore,  not 
subject  to  the  conflict  of  interest 
provisions  of  30  CFR  Part  705. 

4n.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  the  Virginia  CSMCRA 
Section  45.1-256  to  require  the 
examination,  and  certification  of 


persons  engaged  in  or  responsible  for 
blasting  and  the  use  of  explosives  in 
accordance  with  Section  719  of  SMCRA. 
This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(12). 

Under  30  CFR  732.15(b)(12).  the  State 
is  not  required  to  implement  regulations 
governing  such  training,  examination 
and  certification  until  six  months  after 
Federal  regulations  for  these  provisions 
have  been  promulgated.  Federal 
regulations  have  not  been  promulgated 
at  this  time.  However,  when  the 
Secretary  issues  final  rules  on  this 
subject,  Virginia  will  be  required  to 
amend  its  program  to  have  consistent 
regulations  (30  CFR  732.17). 

4o.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  law  and 
regulations  to  provide  for  a  small 
operator  assistance  program  consistent 
with  Section  507(c)  of  SMCRA  and  30 
CFR  Part  795.  This  finding  is  made  under 
the  requirements  of  36  CFR  732.15(b)(13). 

The  Virginia  program  incorporates 
provisions  corresponding  to  Section 
507(c)  of  SMCRA  and  30  CFR  Part  795  in 
Chapter  19.  Virginia  CSMCRA  Section 
45.1-235  and  in  the  Virginia  Regulations 
Part  V795. 

4p.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws  and 
regulations  to  provide  for  protection  of 
its  employees  in  accordance  with  the 
protection  afforded  Federal  employees 
under  Section  704  of  SMCRA.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15(b)(14). 

The  Virginia  program  incorporates 
provisions  corresponding  to  Section  704 
of  SMCRA  in  Chapter  19,  Virginia 
CSMCRA  Section  45.1-257. 

4q.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  law  and  the 
Virginia  regulations  provide  for 
administrative  and  judicial  review  of 
State  program  actions  in  accordance 
with  Sections  525  and  526  of  SMCRA 
and  30  CFR  Chapter  VII  except  as 
discussed  below.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(15). 

The  Virginia  program  incorporates 
provisions  corresponding  to  Sections  525 
and  526  of  SMCRA  and  30  CFR  Chapter 
VII  Subchapter  L  in  Chapter  19.  Virginia 
CSMCRA  Sections  45.1-249,  45.1-250, 
and  45.1-251;  the  Virginia 
Administrative  Process  Act,  Via.  Ann. 
Code  9-6:14:12  et  seq.  and  in  the  Virginia 
Regulations  Subchapter  VL. 

Discussion  of  significant  issues  raised 
during  review  of  the  Virginia  provision 


for  administrative  and  judicial  review  of 
State  program  activities  follows. 

(i)  As  discussed  in  Finding  4(q)(i)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Virginia  provision  for  jury 
trial  de  novo  did  not  meet  the 
Secretary’s  de  novo  review 
requirements.  Rather  than  amend  the 
Virginia  code  to  conform  to  these 
procedures,  Virginia  relied  upon 
Virginia  CSMCRA  Section  45.1-251A, 
which  provides  that  if  the  Secretary 
should  disapprove  the  provision  for  jury 
trial  de  novo,  the  provision  shall  be 
severable  and  of  no  effect  unless 
otherwise  ordered  by  a  court  of 
competent  jurisdiction.  In  Volume  I, 
page  59,  of  the  resubmission,  Virginia 
includes  an  opinion  of  the  Virginia 
Attorney  General’s  Office  that  the 
Secretary’s  October  22, 1980, 
disapproval  of  the  de  novo  provision 
severed  the  provision  from  the  Virginia 
statute.  The  Secretary  therefore,  finds 
the  State  program  to  be  consistent  with 
the  Federal  requirements. 

(ii)  As  discussed  in  Finding  4(q)(ii)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Virginia  Administrative 
Process  Act  empowers  the  presiding 
hearing  officer  to  oversee  an  accurate 
verbatim  recording  of  the  evidence. 
However,  it  does  not  require  that  all 
hearings  be  of  record,  as  required  by 
Section  518(b)  of  SMCRA.  Virginia  has 
corrected  this  deficiency  by 
incorporating  this  provision  into  Virginia 
Regulation  V787(b)(3)(ii).  The  Secretary 
finds  this  provision  to  be  consistent  with 
the  Federal  requirement. 

(iii)  As  discussed  in -Finding  4(q)(iii)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Secretary  found  that  Virginia 
CSMCRA  Sections  45.1-249E  and  45.1- 
251C  were  not  consistent  with  Section 
525(e)  of  SMCRA,  30  CFR  732.15(b)(10) 
and  840.15.  While  the  State  provisions 
allow  the  assessment  of  costs  and 
attorney’s  fees  against  any  party,  the 
State  is  specifically  exempted  from  such 
an  assessment.  Although  this  language 
was  not  amended  in  the  Virginia 
CSMCRA,  the  State  submitted  a  copy  of 
Article  6,  Section  9-6-14:21  of  the  Code 
of  Virginia  in  Volume  I,  page  61,  of  the 
resubmission  which  provides  that, 

“in  any  civil  case  *  *  *  in  which  any  person 
contests  any  agency  action,  as  defined  in 
Section  9-6-14:4,  such  person  shall  be 
entitled  to  recover  from  that  agency,  *  *  ’ 
reasonable  costs  and  attorney  fees  if  such 
person  substantially  prevails  on  the  merits  of 
the  case  and  the  agency  is  found  to  have 
acted  unreasonably,  unless  special 
circumstances  would  make  an  award  unjust." 

This  amendment  to  the  Virginia 
Administrative  Process  Act  (APA)  was 
passed  in  the  1981  session  of  the 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Rules  and  Regulations  61099 


General  Assembly.  Therefore,  this 
amendment  became  law  after  the 
Virginia  CSMCRA.  However,  in  the 
September  21  and  22, 1981  meetings,  the 
Commonwealth  was  unable  to  assure 
the  Secretary  that  this  amendment  to  the 
APA  would  supersede  the  prohibition 
against  the  assessment  of  costs  and 
attorneys’  fees  against  the  State  in 
Virginia  CSMCRA  Section  45.1-294E. 
Also,  as  Virginia  notes  in  its  narrative 
explanation,  the  amendment  to  the 
Virginia  APA  authorizes  the  award  of 
costs  and  fees  against  the  State  only 
where  civil  litigation  has  been  bled,  and 
not  in  administrative  proceedings. 

The  preamble  to  the  Federal 
permanent  regulations  makes  clear  that 
the  availability  of  costs  and  expenses  is 
an  integral  part  of  the  public 
participation  in  administrative  and 
judicial  review  required  to  be  in  State 
programs  [44  FR 14965-15297  (March  13, 
1977)].  The  Secretary  finds  that  the 
Virginia  program  is  deficient  insofar  as 
it  limits  the  awarding  of  costs,  expenses, 
and  attorneys’  fees  resulting  from 
administrative  and  judicial  proceedings 
against  the  State.  Therefore,  approval  of 
the  Virginia  program  is  conditioned 
upon: 

1.  A  statutory  amendment  or  other 
program  change  which  would  allow  the 
award  of  costs  and  attorneys’  fees 
against  the  State  resulting  from  matters 
in  administrative  litigation. 

2.  A  statutory  amendment  or  other 
program  change  which  would  authorize 
the  award  of  costs,  expenses,  and 
attorneys’  fees  against  the  State  in 
judicial  proceedings. 

(iv)  As  discussed  in  Finding  4(q)(iv)  of 
the  October  22, 1980  Federal  Register 
notice,  the  Secretary  found  that  Virginia 
had  not  submitted  procedural 
regulations  which  were  the  same  or 
similar  to  the  intervention  and  discovery 
rules  in  43  CFR  Part  4  and  that  the 
omission  was  inconsistent  with  30  CFR 
840.15  and  43  CFR  Part  4. 

In  Volume  I,  pages  61-62,  of  its 
resubmission,  Virginia  states  that 
Section  9-6.14:12C  of  the  Virginia  APA 
empowers  the  hearing  officer  to  dispose 
of  procedural  requests  and  to  regulate 
the  course  of  the  hearing.  Virginia  notes 
that  these  powers  in  conjunction  with 
Virginia  Regulation  V  789.2 
(Intervention)  would  encompass 
questions  concerning  intervention.  This 
regulation  provides  for  mandatory 
intervention  under  the  same 
circumstances  as  under  30  CFR  4.110. 

With  regard  to  discovery,  under 
Section  9-6.14:13  of  the  Virginia  APA 
the  State  agency  or  its  designated 
representatives  may,  at  the  request  of 
any  party,  issue  subpoenas  requiring 
testimony  or  production  of  books. 


papers,  or  other  evidence.  Requests  for 
admission  are  also  allowed.  Although 
Virginia  does  not  provide  for 
depositions  or  written  interrogatories,  as 
do  the  Federal  rules,  43  CFR  4.1130,  the 
Secretary’s  experience  in  processing 
over  two  thousand  administrative  cases 
in  Virginia  over  the  past  several  years 
has  demonstrated  that  depositions  and 
written  interrogatories  are  rarely  used. 
This  will  be  even  more  true  under  the 
permanent  program  because  much  of  the 
information  needed  in  an  administrative 
case  will  be  readily  available,  as  a 
result  of  the  extensive  permit 
application  information  required  under 
the  permanent  program.  Thus,  the 
Secretary  finds  that  Virginia’s  discovery 
provisions  are  as  effective  as  and 
therefore  consistent  with  the  Federal 
rules. 

4r.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  has  the 
authority  under  Virginia  laws,  and  the 
Virginia  program  contains  provisions  to 
cooperate  and  coordinate  with  and 
provide  documents  and  other 
information  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII.  This  finding  is  made  under 
the  requirements  of  30  CFR  732.15(b)(16). 

This  authority  is  provided  throughout 
the  Virginia  CSMCRA  and  the  Virginia 
regulations. 

4s.  The  Secretary  finds  that  the 
Virginia  CSMCRA  and  regulations 
adopted  thereunder  and  other  laws  and 
regulations  of  Virginia  do  not  contain 
provisions  that  would  interfere  with  or 
preclude  implementation  of  the 
provisions  of  SMCRA  and  30  CFR 
Chapter  VII,  except  as  noted  below. 

This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(c). 

(i)  As  discussed  in  Finding  4(s)  of  the 
October  22, 1980  Federal  Register  notice, 
the  Virginia  legislature  and  several 
counties  have  passed  statutes  and 
ordinances  allowing  coal  companies  to 
deed  their  coal  haul  roads  to  counties  as 
"public  roads.’’  The  Secretary  finds  that 
Va.  Code  33.1-246.1,  and  those 
ordinances  and  has  determined  that 
they  would  allow  the  haul  road 
requirements  of  SMCRA  to  be 
circumvented  and  are  inconsistent  with 
SMCRA. 

Specifically,  Section  701{28)(B)  of 
SMCRA  specifies  that  “all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  such  [mining]  activities  and  for 
haulage  *  *  must  be  considered  part 
of  the  surface  coal  mining  operation. 

In  the  Secretary’s  October  22, 1980 
decision,  the  Secretary  found  that  the 
State  law  and  policy  which  allowed  the 


coal  haul  road  requirements  of  SMCRA 
to  be  circumvented  were  unacceptable. 

In  that  finding  the  Secretary  stated  that 
“haulroads  which  otherwise  would  be 
required  to  be  a  part  of  the  permitted 
area  of  the  surface  coal  mining 
operation  arguably  elude  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  because  as  ‘county  owned’ 
roads  the  State  might  not  require  they  be 
included  as  a  part  of  the  permitted 
area.” 

The  failure  to  include  haul  roads 
which  are  constructed,  reconstructed  or 
used  to  facilitate  surface  coal  mining 
operations  as  a  part  of  the  affected  area 
is  of  particular  significance  in  Virginia 
because  of  the  large  number  of  coal 
mining  operations  that  would  thereby 
qualify  for  the  two-acre  exemption 
under  Section  528  of  SMCRA. 

In  its  resubmission.  Volume  I, 
Appendix  J,  Virginia  included  a  "Policy 
for  Interpretation”  with  respect  to  the 
coal  haul  roads  which  provides  as 
follows: 

“Haul  roads  will  not  be  included  in  acreage 
calculations  under  this  section  if  the 
following  four  criteria  are  met. 

A  The  road  has  been  duly  established  as  a 
public  road  according  to  the  laws  of  the 
jurisdiction  in  which  it  is  located. 

B.  The  road  is  open  continuously  to  the 
public. 

C.  Public  fluids  are  provided  for 
maintenance. 

D.  The  County  or  State  within  which  the 
road  is  located  has  construction  standards  at 
least  as  stringent  as  the  applicable  minimum 
standards  as  stated  in  the  VDMLR 
Reclamation  Manual,  Coal  Surface  Mining 
Regulations  for  Haulage  Ways,  Section  7.” 

The  Secretary  agrees  that  under 
certain  circumstances,  based  on  the 
roads  function  and  actual  usage,  a 
public  road  need  not  be  considered  a 
part  of  an  operation’s  affected  area  and 
need  not  be  included  within  an 
operator’s  permit  area,  even  though  the 
public  road  is  used  for  coal  haulage. 
However,  the  Virginia  policy,  with 
respect  to  coal  access  and  haul  roads 
contained  in  the  August  13, 1981 
resubmission,  is  inadequate  because  it 
does  not  distinguish  between  roads 
which  are  used  primarily  as  haul  or 
access  roads  and  roads  which  are 
primarily  used  by  the  general  public. 

There  is  no  requirement  in  this 
Virginia  policy  that  roads  deeded  by 
coal  operators  to  the  county  actually  be 
used  by  the  public.  In  many  cases,  roads 
deeded  to  the  county  have  no  function 
except  to  provide  access  to,  and  for  coal 
haulage  from,  a  surface  coal  mining 
operation.  Therefore,  the  State’s 
requirement  that  the  road  be 
continuously  open  to  the  public  is 
insufficient  alone  to  exclude  the  road 
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from  regulation.  In  order  to  avoid 
responsibility  for  the  haul  road 
maintenance  requirements  of  SMCRA 
and  regulations,  and  possibly  escape 
environmental  regulation  altogether,  an 
operator  could  simply  take  down  the 
gate  to  his  mine  access  road  and  convey 
his  legal  interest  in  the  road  to  the 
county.  This  could  occur  despite  the  fact 
that  the  road  really  has  no  purpose  other 
than  access  or  coal  haulage  and  that  no 
member  of  the  public  would  ever  be 
likely  to  use  the  road. 

The  deficiencies  in  Virginia’s  proposal 
for  allowing  operators  to  escape 
regulation  by  deeding  access  and  haul 
roads  to  the  counties  is  not  overcome  by 
the  requirement  that  public  funds  be 
provided  for  maintenance. 

Lack  of  funds  would  almost  certainly 
be  an  adequate  excuse  for  the  failure  of 
the  county  to  maintain  such  a  road  in 
accordance  with  the  requirements  of  the 
permanent  program,  and  the  Secretary  is 
aware  of  no  way  a  citizen  could  take 
legal  action  to  force  a  county  to  repair  or 
otherwise  maintain  a  haul  road  that  had 
been  conveyed  to  the  county.  Thus,  the 
requirement  that  public  funds  be 
provided  for  maintenance  does  not 
legally  bind  the  county  to  actually 
perform  routine  and  preventative 
maintenance,  and  certainly  does  not 
insure  that  the  road  will  be  maintained 
in  accordance  with  the  performance 
standards  of  the  State  program. 

These  deficiencies  in  the 
Commonwealth’s  haul  road  policy  were 
discussed  with  Virginia  officials  at  the 
September  21  and  22, 1981  meeting.  In 
the  October  15, 1981  letter,  the  State 
submitted  an  amendment  to  its  program 
which  revised  its  haul  road  policy. 

That  change  consists  of  the  addition 
of  the  following  paragraph  to  its  “Policy 
for  Interpretation”. 

All  roads  must  be  included  in  the  permit 
area  which  are  used,  constructed  or 
significantly  improved  for  coal  haulage  or 
minesite  access,  except  those  for  which  there 
is  substantial  (more  than  incidental)  public 
use  and  which  are  actually  maintained  with 
public  funds  in  a  manner  similar  to  other 
public  roads  in  the  vicinity. 

After  careful  review,  the  Secretary 
has  determined  that  Virginia’s  policy 
statement,  Attachment  5  of  the  October 
15, 1981  letter,  continues  to  pose  a  minor 
ambiguity  concerning  the  State’s 
treatment  of  haul  roads.  This  occurred 
because  the  State  added  language  to  its 
policy  statement  which  conflicts  with  its 
earlier  policy  language,  which  remains 
in  the  August  13, 1981  resubmission. 
That  is,  while  Virginia’s  new  policy 
statement  indicates  that  there  must  be 
“substantial  (more  than  incidental) 
public  use,  it  fails  to  delete  the 
statement  suggesting  that  merely  having 


the  road  "open  continuously  to  the 
public"  is  sufficient.  Further,  while  the 
new  policy  statment  indicates  that  the 
road  “must  actually  be  maintained  with 
public  funds"  in  a  manner  similar  to 
other  public  roads  in  the  vicinity,  it  fails 
to  delete  the  statement  suggesting  that 
merely  providing  public  funds  for  its 
maintenance  is  sufficient. 

Although  the  Secretary  believes  it  was 
Virginia’s  intent  in  revising  the  policy  to 
provide  clear  guidance  on  the  haul  road 
question,  he  has  determined  that,  in 
view  of  the  importance  of  this  issue,  it 
must  be  further  revised  to  eliminate  any 
ambiguity  or  inconsistency.  Therefore, 
to  ensure  consistency  with  SMCRA  and 
the  Federal  regulations,  the  Secretary 
requires  Virginia,  as  a  condition  of 
approval,  to  revise  its  policy  statement 
on  coal  haul  roads  to  delete  items  (B) 
and  (C)  of  its  original  submission  and 
include  the  policy  from  Attachment  5  of 
the  October  15, 1981  letter.  The  revised 
policy  statement  should  read  as  follows: 

"DMLR  Coal  Haulroad  Policy 

“All  roads  must  be  included  in  the  permit 
area  which  are  used,  constructed  or 
significantly  improved  for  coal  haulage  or 
minesite  access,  except  those  for  which  there 
is  substantial  [more  than  incidental)  public 
use  and  which  are  actually  maintained  with 
public  funds  in  a  manner  similar  to  other 
public  roads  in  the  vicinity. 

“Coal  haul  and  access  roads  as  defined  in 
permanent  program  regulation  Section  V701.5 
will  be  considered  part  of  the  affected  area  of 
an  operation  and  included  in  acreage 
calculations  thereof  unless  all  of  the 
following  conditions  are  met: 

“1.  The  road  has  been  duly  established  as  a 
public  road  according  to  the  laws  of  the 
jurisdiction  in  which  it  is  located. 

“2.  There  is  substantial  (more  than 
incidental)  public  use  of  the  road. 

“3.  The  road  is  actually  maintained  with 
public  funds  in  a  manner  similar  to  other 
public  roads  in  the  vicinity. 

“4.  The  County  within  which  the  road  is 
located  has  construction  standards  at  least  as 
stringent  as  the  applicable  minimum 
standards  as  stated  in  the  VDMLR 
Reclamation  Manual,  Coal  Surface  Mining 
Regulation  for  Haulageways,  Section  7. 

“The  foregoing  criteria  will  apply  in 
repermitting  of  operations  previously 
permitted  under  the  interim  program 
regardless  of  whether  or  not  a  particular  road 
was  previously  permitted." 

The  Secretary  has  determined  that 
early  oversight  of  the  Virginia  regulatory 
program  must  concentrate  on  Virginia’s 
implementation  of  this  haul  road  policy, 
as  well  as  the  related  application  of  the 
two-acre  exemption  provisions.  To 
facilitate  OSM  oversight  of  these 
matters,  the  Secretary  requires  the 
Commonwealth  to  submit,  not  later  than 
April  1, 1982,  an  interim  report  and,  not 
later  than  June  30, 1982,  a  final  report  on 
Virginia’s  implementation  of  the  haul 


road  and  two-acre  exemption  policies 
being  approved  and  mandated  by  the 
Secretary.  At  a  minimum,  that  report 
shall  contain  a  narrative  description  of 
the  State’s  activities  in  these  areas  and 
a  comprehensive  inventory  of  all  surface 
mining  operations  in  Virginia  which  are 
not  being  regulated  and  the  reason  for 
that  non-regulated  status.  OSM  will 
provide  resources  as  available  to  assist 
Virginia  in  meeting  this  requirement. 

(ii)  Virginia  Regulation  V700.11(b) 
provides  that  the  two-acre  exemption  as 
provided  under  Section  528(2)  of 
SMCRA  shall  not  be  applicable  to 
operations  which  are  “related”.  This  is 
consistent  with  30  CFR  700.11(b),  which 
provides  in  pertinent  part,  that  the  Act  is 
applicable  to  any  person  “who  affects  or 
intends  to  affect  more  than  two  acres  at 
physically  related  sites.” 

In  addition  to  its  permanent  program 
for  regulating  operations  which  affect 
more  than  two  acres,  Virginia  has 
submitted  draft  legislation  (Chapter  21 
of  Title  45.1  of  the  Code  of  Virginia) 
which  the  State  intends  to  submit  to  the 
General  Assembly  for  enactment  which 
would  regulate  operations  disturbing 
two  surface  acres  or  less.  That  proposed 
legislation,  contained  in  Volume  I, 
Appendix  J,  of  the  Virginia 
resubmission,  states  at  Section  45.1- 
273(a)(2)  that: 

Two  or  more  coal  mining  operations  which 
are  not  contiguous  but  which  are  owned  or 
operated  by  the  same  operator,  are  in  close 
proximity  to  each  other,  have  a  total 
combined  area  exceeding  two  acres,  and  the 
cumulative  impact  of  which,  as  determined 
by  the  division,  have  the  same  or  greater 
[effects]  of  single  coal  mining  operation  in 
excess  of  two  acres  shall  be  deemed  a  single 
operation  affecting  more  than  two  surface 
acres  and  subject  to  the  applicable  provisions 
of  Chapter  19.  The  cumulative  environmental 
impacts  will  be  evaluated  on  the  basis  of  the 
proposed  plans  for  the  multiple  two  acre  or 
less  operations  as  compared  with  the  impacts 
of  a  single  operation  under  the  performance 
standards  established  pursuant  to  Chapter 
19.” 

In  Volume  I,  pages  166  and  167,  of  its 
program  resubmission,  Virginia  provides 
a  “Policy  for  Interpretation”  which 
further  amplifies  how  this  proposed 
legislation  would  be  interpreted.  In 
essence,  under  this  policy  the 
Commonwealth  would  consider  non¬ 
contiguous  operations  to  be  unrelated 
and,  therefore,  not  subject  to  the  full 
permitting,  bonding,  and  permanent 
program  requirements  of  its  program 
unless  the  non-contiguous  sites  have  a 
combined  environmental  impact 
comparable  to  that  of  a  single  operation 
exceeding  two  acres. 

The  relationship  between  Virginia’s 
proposal  for  regulating  operations 
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affecting  two  acres  or  less  and  their 
permanent  program  submission  which 
pertains  to  operations  in  excess  of  two 
acres  was  discussed  at  the  September  21 
and  22, 1981  meeting.  OSM  officials 
noted  that  the  language  in  Virginia 
Regulation  V700.11(b)  which  says  that 
the  two-acre  exemption  is  not  applicable 
where  sites  are  “related”  was  not 
materially  different  from  the  term 
“physically  related”  appearing  at  30 
CFR  700.11(b)  because  the  concept  of 
“related  sites”  would  seem  to  include 
"physically  related  sites”. 

There  would  be  considerable  practical 
difficulty  in  applying  the  concept  of 
cumulative  impacts.  Also,  to  the  extent 
that  the  draft  legislation  or  policy  would 
preclude  the  regulatory  authority  from 
applying  other  criteria  to  determine  if 
two  non-contiguous  operations,  each 
two  acres  or  less,  are  related  sites,  the 
Virginia  proposal  is  too  restrictive.  The 
concept  of  relatedness,  while 
necessarily  applied  on  a  case-by-case 
basis,  under  existing  regulations  and 
administrative  case  law,  must 
encompass  other  criteria,  such  as  the 
relative  location  and  economic 
interrelationship  of  sites  (e.g.  sharing  of 
equipment,  labor,  facilities)  that  would 
tend  to  establish  a  physical  connection. 

The  Secretary  believes  that,  even  if  it 
were  possible  to  make  objective 
determinations  as  to  the  possible  or 
probable  environmental  effects  of  a 
particular  operation  and,  in  turn, 
compare  that  to  some  hypothetical  or 
theoretical  reference  site,  focusing  on 
this  criterion  to  the  exclusion  of  other 
relationships  tying  the  sites  together  is 
inconsistent  with  the  narrow  exemption 
intended  by  Section  528(2)  of  SMCRA 
and  30  CFR  700.11(b). 

In  the  October  15, 1981  letter,  Virginia 
addressed  this  concern  by  submitting  a 
revised  policy  statement,  which  added 
the  following  additional  paragraph: 

Throughout  this  policy  statement,  the  use 
of  the  term  “cumulative  environmental 
impacts”  will  be  consistently  applied  by 
Virginia  as  synonymous  with  the  Office  of 
Surface  Mining’s  term  “physically  related.” 

The  original  concern  raised  with 
Virginia  officials  at  the  September  21 
and  22, 1981  meeting  was  that  certain 
language  in  the  policy  for  interpretation 
indicated  Virginia  might  not  interpret 
"related  sites”  in  the  same  manner  as 
OSM.  The  State  resolved  this  concern 
when,  in  the  October  15, 1981  letter,  it 
committed  to  apply  its  policy  “as 
synonymous  with  the  Office  of  Surface 
Mining’s  term  ‘physically  related’.”  This 
assurance  satisfies  the  Secretary’s 
concern  about  the  way  Virginia 
Regulation  V700.11(b)  will  be 
interpreted.  The  Commonwealth’s 


proposal  to  establish  environmental 
controls  over  these  small  mining 
operations  is  commendable  and,  if 
enacted,  will  certainly  result  in  a 
comprehensive  scheme  for  insuring 
environmental  protection  for  the  coal 
producing  areas  of  southwestern 
Virginia. 

In  order  for  the  Virginia  proposal  to 
be  acceptable,  it  could  not  conflict  with 
the  conditionally  approved  permanent 
regulatory  program  by  appearing  to 
exempt  mining  operations  which  should 
be  subject  to  the  full  standards  of  the 
permanent  program.  With  respect  to 
proposed  legislation  which  has  not  been 
submitted  to  the  General  Assembly,  the 
Secretary  is  not  approving  or 
disapproving  the  proposal  at  this  time. 
The  State  may  enact  legislation  to 
regulate  mining  operations  that  are 
presently  exempt  under  Section  528(2)  of 
SMCRA  and  the  comparable  Virginia 
exemption;  however,  the  Secretary  notes 
that  such  legislation  would  have  to  be 
consistent  with  the  discussion  in  this 
finding.  The  Secretary  notes  that 
additional  Federal  rules  relating  to  the 
two-acrea  exemption  question,  including 
clarification  on  the  “physically  related" 
issue  will  be  proposed  soon.  The 
Secretary  is  reluctant  to  take  a  position 
on  Virginia’s  draft  law  and  policy  in 
view  of  these  pending  Federal  changes. 
Any  policy  statement  implementing  such 
legislation  would  also  have  to  meet 
these  concerns  as  well  as  other  changes 
being  made  by  Virginia  to  obtain 
Secretarial  approval,  such  as  the  revised 
policy  on  haul  roads. 

(iii)  The  original  definition  of 
“affected  area”  in  30  CFR  701.5  of  the 
Federal  permanent  program  rules  states 
in  pertinent  part  that  affected  areas 
include,  “land  or  water  which  is  located 
above  underground  mine  workings.”  On 
August  10, 1981,  the  rule  proposed  on 
January  23, 1981  (46  FR  7904)  was 
withdrawn  and  the  Secretary  stated  in 
part  that,  “OSM  is  taking  this  action  in 
part  because  it  believes  that  the  January 
23, 1981,  rule  may  unnecessarily  restrict 
the  availability  of  the  [two  acre] 
exemption  to  underground  mines  by 
including  all  land  above  underground 
mine  workings  in  determining  the  size  of 
a  mine”  (46  FR  40650). 

Although  the  Secretary  withdrew  this 
rule  and  indicated  an  intention  to 
reconsider  whether  all  land  above 
underground  mine  workings  should  be 
considered  in  determining  the  size  of  the 
mining  operation,  the  original  definition 
of  “affected  area”  at  30  CFR  701.5  was 
not  withdrawn  and  is  the  standard  by 
which  Virginia’s  program  must  be 
judged. 

In  its  program  submission,  Virginia 
has  defined  “affected  area”  as  "land  or 


water  area  actually  affected  by 
subsidence  or  which  may  be  affected  by 
planned  subsidence,  which  is  located 
above  underground  mine  workings.” 
Virginia  Regulation  V701.5.  The  Virginia 
regulation  is  not  consistent  with  the 
existing  Federal  requirement  because 
Virginia  would  regulate  only  that 
surface  area  which  is  actually  affected 
by  subsidence,  or  which  may  be  affected 
by  planned  subsidence.  Subsidence, 
however,  frequently  does  not  occur  until 
years  after  mining  bas  been  completed. 
Therefore,  under  the  Virginia  proposal  it 
is  possible  that,  except  in  situations 
involving  longwall  mining  operations  or 
similar  techniques  where  subsidence  is 
a  planned  part  of  the  mining  operation, 
the  State  may  not  include  as  part  of  the 
affected  area  underground  mining 
operations  where  subsidence  may  occur. 

Accordingly,  the  Secretary  is  unable 
to  approve  the  Virginia  definition  of 
“affected  area.”  As  a  condition  of 
approval,  Virginia  must  change  its 
definition  of  “affected  area”  to  include 
all  land  and  water  overlying 
underground  mine  workings  until  such 
time  as  the  Secretary  changes  his 
regulations  as  indicated  in  the  August 
10, 1981  Federal  Register  notice. 

4t.  The  Secretary  finds  that  the 
Virginia  Department  of  Conservation 
and  Economic  Development  and  other 
agencies  having  a  role  in  the  program 
have  sufficient  legal,  technical,  and 
administrative  personnel  and  funds  to 
implement,  administer,  and  enforce  the 
provisions  of  the  program,  the 
requirements  of  30  CFR  732.15(d)  and 
other  applicable  State  and  Federal  laws. 
This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(d). 

(i)  In  finding  4(t)(i)  of  the  October  22, 
1980  Federal  Register  notice,  the 
Secretary  requested  that  Virginia 
provide  additional  information  in  order 
that  he  might  evalute  adquately  the 
State's  inspection  staffing  plan.  In 
Volume  I,  pages  64-66,  of  the  Virginia 
resubmission,  additional  discussion 
pertaining  to  the  field  inspection  staff  of 
DMLR  was  presented.  In  this  discussion, 
Virginia  assured  the  Secretary  that  the 
field  inspection  staff  will  be  adequate  to 
meet  the  requirements  of  the  permanent 
regulatory  program.  This  assurance  is 
based  on  the  ability  of  the  field 
inspection  staff  to  presently  inspect 
and/or  observe  all  permitted  areas,  all 
proposed  permit  areas,  and  all  areas 
subject  to  the  two-acre  exemption  on  a 
monthly  basis.  Based  on  these 
assurances  by  Virginia,  the  Secretary 
approves  Virginia’s  field  inspection 
staffing  plan. 
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C.  Disposition  of  Agency  and  Public 
Comments 

In  three  instances  public  comments 
were  submitted  by  a  collective  of 
organizations  as  a  group.  The 
organizations  represented  all  or  most  of 
the  following  in  each  instance:  the 
Environmental  Policy  Institute  (EPI),  the 
Council  of  Southern  Mountains,  Inc.,  the 
Virginia  Citizens  for  Better  Reclamation, 
the  Environmental  Defense  Fund,  the 
Conservation  Council  of  Virginia 
Foundation,  the  Rural  Virginia,  Inc.,  and 
the  Citizen  Mining  Project.  In  addressing 
the  comments  made  by  these  groups,  the 
Secretary  has  identified  the  commenter 
as  “EPI  et  al." 

I.  General 

1.  One  commenter  stated  that  Virginia 
allows  bonds  to  be  reduced  without 
complying  with  the  bond  release 
procedures  which  provide  for  citizen 
participation,  and  that  Virginia  has 
proposed  to  eliminate  the  informal 
conference  from  the  bond  release 
procedures.  The  commenter  did  not 
identify  a  specific  Virginia  regulation. 
Virginia  Regulation  V807.11(e)  provides 
that  any  person  with  a  valid  legal 
interest  which  may  be  adversely 
affected  by  release  of  the  bond  shall 
have  the  right  to  file  written  objections 
to  the  proposed  bond  release  with  the 
regulatory  authority  within  thirty  days 
after  the  last  publication  of  the  notice 
and  to  request  a  hearing.  Virginia  also 
provides  in  V807.11(f)  that  the  Division 
may  establish  an  informal  conference  to 
resolve  such  written  objections  without 
prejudice  to  the  rights  of  the  objectors, 
the  applicant,  or  the  responsibilities  of 
the  Division.  The  Secretary  found  in  his 
initial  decision  on  October  22, 1980,  that 
the  Virginia  bonding  regulations 
consistent  with  the  Federal 
requirements.  Therefore,  the  Secretary 
will  not  require  a  change  in  the  Virginia 
regulations. 

2.  The  Environmental  Protection 
Agency  (EPA)  pointed  out  that  the 
reference  to  the  Federal  Water  Pollution 
Control  Act  on  page  240  of  the  Virginia 
Coal  Surface  Mining  Technical 
Handbook  is  incorrectly  cited  as  33  USC 
Section  125.  The  correct  cite  is  33  USC 
Section  1251.  This  is  obviously  a 
typographical  error  and  does  not  affect 
the  substantive  program  because  all 
other  references  to  the  Federal  Water 
Pollution  Control  Act  are  correct  The 
Secretary  presumes  this  will  be 
corrected 

3.  EPI  et  al.  felt  that  Virginia  had 
failed  to  prove  that  it  has  qn  adequate 
number  of  inspectors  to  meet  minimum 
inspection  requirements.  In  the 
commenters’  second  set  of  comments 


(November  17, 1981),  they  included  a 
discussion  on  the  effect  of  the  number  of 
two-acre  exemptions  and  included  an 
Appendix  listing  approximately  750 
mines  which  they  felt  were  not 
accounted  for  by  the  State  in 
determining  the  adequacy  of  the 
inspection  staff.  In  the  resubmission. 
Virginia  provided  assurance  that  the 
staffing  plan  took  into  account  all  areas 
including  those  subject  to  the  two-acre 
exemption.  Based  on  these  assurances, 
the  Secretary  finds  that  the  inspection 
staffing  level  planned  for  the  Virginia 
program  operation  is  adequate.  [See 
Finding  4{t)(i),  above.] 

4.  EPI  et  al.  commented  that  the 
revised  DMLR  Coal  Haul  Road  Policy 
submitted  as  Attachment  Five  to 
Virginia’s  October  15, 1981  letter  did  not 
clearly  include  the  concept  of 
substantial  public  use.  The  Secretaiy 
agrees  with  this  comment  and  has 
conditioned  approval  of  the  program  on 
the  clarification  of  this  issue.  [See 
Finding  4[s)(i),  above.] 

5.  Virginia  Citizens  for  Better 
Reclamation  (VCBR)  said  that  the 
Virginia  program  should  be  rejected 
because  Virginia  law  allows  haul  roads 
to  be  deeded  to  county  governments  and 
because  of  Virginia’s  alleged  failure  to 
show  that  it  has  the  legal  authority  to 
enforce  environmental  standards  on  all 
haul  roads  subject  to  SMCRA.  The 
commenter  considers  this  a  major 
deficiency  in  the  Virginia  program. 

The  Secretary  shares  this 
commenter’s  concern.  However,  in  the 
October  15, 1981  letter,  Virginia  included 
a  revised  policy  statement  regarding 
haul  roads  which  requires  roads 
conveyed  to  the  county  to  be  included  in 
the  permit  area  unless  there  is 
substantial  (more  than  incidental)  public 
use  and  the  roads  are  actually 
maintained  with  public  funds  in  a 
manner  similar  to  other  public  roads  in 
the  vicinity.  Because  of  remaining 
ambiguities  in  Virginia’s  position  on  this 
issue,  the  Secretary  is  requiring  certain 
changes  in  Virginia  policy  as  a  condition 
of  approval  [See  Finding  4(s)(i),  above). 
Although  the  revised  policy  statement 
needs  to  be  clarified,  the  Secretary 
believes  that  it  is  strong  enough  to  keep 
the  deficiency  from  being  major,  in  view 
of  Virginia’s  evident  intention  to  comply 
with  the  Federal  requirements. 

6.  One  commenter  stated  that  Virginia 
does  not  offer  any  concrete  means, 
either  through  a  statute,  regulations  or 
even  a  policy  statement  to  end  the 
abuse  of  the  two-acre  exemption  by 
excluding  certain  roads  used  as  haul 
roads  from  the  permitting  area  of  the 
operator.  The  Secretary  disagrees  for 


the  reasons  set  forth  at  Finding  4(s)(i), 
above. 

7.  The  Virginia  Surface  Mining  and 
Reclamation  Association,  Inc.  (VMRA) 
requested  that  OSM’s  policies  on  “two- 
acre  exemption — physically  related 
sites"  be  abandoned  and  that  the 
“reasonable  and  workable”  standards 
proposed  by  Virginia  be  adopted.  The 
Secretary  did  not  object  to  the 
application  of  a  “cumulative  impacts 
test"  but  found  it  is  not  consistent  with 
the  two-acre  rule  because  it  does  not 
encompass  criteria  such  as  the  physical 
and  economic  relationships  between 
proximate  but  non-contiguous  sites.  [See 
Finding  4(s)(ii),  above.) 

8.  EPI  etal.  disagreed  with  Virginia’s 
proposed  policy  on  two-acre  exemptions 
as  it  deals  with  physically  related  sites 
and  the  surface  area  over  underground 
mines.  They  specifically  objected  to  the 
“cumulative  environmental  impacts” 
test  contained  in  the  related  sites 
portion  of  the  policy. 

The  Secretary  agrees  that  the 
“cumulative  environmental  impacts” 
test  is  difficult  to  apply  and  does  not 
address  the  problem  of  actual  physical 
relatedness. 

The  Secretary  notes  that  the  language 
in  Virginia’s  regulation  on  this  point  is 
not  objectionable.  It  states  clearly  that 
“related  operations”  will  be  treated  as  a 
single  entity  for  the  purpose  of 
determining  whether  or  not  the  two-acre 
exemption  applies.  At  the  Secretary’s 
request,  Virginia  provided  assurances 
that  the  term  “cumulative  environmental 
impacts”  would  be  applied  by  the 
Commonwealth  synonymously  with 
OSM’s  term  “physically  related.”  Thus 
all  related  operations  which  physically 
disturb  more  than  two  acres  will  be 
regulated  regardless  of  the  amount  of 
environmental  impact  of  the  related 
operations.  [See  Finding  4(s)(ii),  above.) 

9.  Jewel  Ridge  Coal  Corporation  fully 
supported  and  recommended  approval 

of  Virginia’s  proposed  law,  regulations  ' 
and  policy  for  surface  coal  mining 
operations  affecting  two  acres  or  less 
which  Virginia  included  in  its 
resubmission.  Since  under  Section  528(2) 
of  SMCRA,  operations  disturbing  two 
acres  or  less  are  exempt  from  Federal 
regulation  the  Secretary  reviewed  the 
proposed  law,  regulations  and  policy 
only  to  the  extent  that  they  might  affect 
the  State's  permanent  program  as  it 
applies  to  operations  affecting  more 
than  two  acres.  The  concerns  relating  to 
the  two-acre  exemption  policy  are 
discussed  in  greater  detail  in  Finding 
4(s)(ii),  above. 

-  10.  VMRA  stated  that  there  is 
apparent  disagreement  between  OSM 
and  Virginia  officials  as  to  how  much  of 
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the  Virginia  Coal  Surface  Mining 
Technical  Handbook  has  actually  been 
promulgated  as  State  regulations,  and 
stated  this  point  places  industry  in  the 
position  of  agreeing  to  a  “blank  check” 
of  technical  requirements.  The  EPA  also 
expressed  concern  that  the  Technical 
Handbook  may  be  merely  guidance  and 
not  actually  a  regulation.  Because  the 
Virginia  resubmission  did  not  clearly 
demonstrate  that  the  Virginia  Technical 
Handbook  had  the  legal  effect  of 
regulations  and,  thus  would  be  subject 
to  rulemaking  procedures  if  changed, 
OSM  requested  clarification  from 
Virginia.  In  the  October  15, 1981,  letter 
Virginia  stated  that  the  Technical 
Handbook  has  been  duly  and  lawfully 
promulgated  and  its  contents  are 
enforceable  as  regulations.  There  is  no 
question  of  a  “blank  check;”  all 
requirements  are  set  forth  in  the 
handbook  and  any  changes  would  have 
to  go  through  Virginia’s  rulemaking 
procedures  as  well  as  the  program 
amendment  procedures  of  30  CFR 
732.17.  Thus,  the  industry, 
environmental  groups  and  the  general 
public  would  have  an  opportunity  to 
'comment  on  any  proposed  revisions. 

11.  EPI  et  al.  commented  that  the 
Attorney  General’s  opinion  supplied  in 
the  October  15, 1981  letter  did  not 
address  the  specific  legal  problems 
raised  by  the  differences  between 
Virginia’s  program  and  the  Federal  law. 
The  lack  of  a  detailed  Attorney 
General’s  opinion  does  not  inhibit 
review  of  the  program.  The  original  side- 
by-side  comparison  supplied  by  the 
State,  along  with  the  issue  by  issue 
discussion  of  changes  contained  in  the 
program  resubmission,  enabled 
reviewers  to  review  the  program 
thoroughly  to  determine  compliance 
with  Federal  requirements.  In  addition, 
the  public  was  provided  access  to,  and 
granted  the  opportunity  to  comment  on, 
the  results  of  the  Department’s  review 
during  the  final  comment  period  which 
ended  on  November  17, 1981.  In  this 
case,  the  Secretary  believes  the 
Attorney  General’s  Opinion,  which 
primarily  serves  to  certify  the  legal 
enforceability  of  the  program  changes,  is 
sufficient.  The  Secretary  has  required 
the  State  to  provide  a  legal  opinion  that 
new  policy  statements  which  will  be 
furnished  pursuant  to  conditions 
imposed  at  30  CFR  946.11(15)  and  (18) 
are  enforceable. 

12.  EPA  stated  it  could  not  concur 
with  the  program  if  Virginia  meant  to 
satisfy  the  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
requirements  with  the  requirements  of 
the  coal  regulatory  program.  EPA  has 
delegated  the  authority  for  NPDES  to  the 


State  Water  Control  Board  (SWCB)  and 
recognizes  it  as  the  only  State  agency  in 
Virginia  authorized  to  administer  the 
NPDES  program  until  that  authority  is 
formally  transferred.  The  Secretary  has 
noted  the  status  of  the  NPDES  program 
in  Virginia  and  the  fact  that  the  SWCB 
has  the  NPDES  authority  in  the  State. 

Any  delegation  of  NPDES  authority  to 
DMLR  for  surface  coal  mining 
operations  must  be  processed  as  an 
action  separate  from  the  decision  on  the 
coal  regulatory  program  under  SMCRA, 
and  it  must  be  done  through  the  EPA  in 
accordance  with  the  requirements  of  the 
Federal  Water  Pollution  Control  Act. 

13.  Jewel  Ridge  and  Lambert  Coal 
Companies  recommended  that  the 
Secretary  delay  his  decision  on  the 
Virginia  proposed  program  because 
OSM  is  currently  revising  many  of  its 
regulations.  They  also  recommended 
that  Virginia  delete  from  its  program 
resubmission  those  regulations  identical 
to  OSM  regulations  which  are  currently 
being  reviewed  under  OSM’s  regulatory 
reform  effort.  Upon  resubmission  of  a 
State  program,  the  Secretary,  in 
accordance  with  503(c)  of  SMCRA,  is 
required  to  begin  the  process  leading  to 
his  decision.  The  Secretary  does  not 
believe  that  OSM’s  current  regulatory 
revision  activities  constitute  legal 
grounds  upon  which  to  ignore  the 
Congressional  directive,  especially 
when  regulatory  reform  is  an  ongoing 
process  that  may  well  extend  over  a 
long  period  of  time.  In  addition,  the 
Secretary  cannot  require  deletion  of  any 
requirements  contained  in  the  Virginia 
program  unless  they  are  determined  to 
be  inconsistent  with  Federal 
requirements.  This  would  include 
provisions  which  correspond  to  Federal 
regulations  which  are  in  the  process  of 
being  amended.  Virginia  will  have  an 
opportunity  to  amend  its  program  to 
take  into  account  any  changes  in  the 
Federal  law  and  regulations  pursuant  to 
the  program  amendment  provisions  of  30 
CFR  732.17. 

14.  A  commenter  stated  that  the  use  of 
the  standard  for  approval  of  State 
programs  proposed  on  July  1, 1981  (46 
FR  34340),  as  Virginia  has  suggested  in 
its  resubmission,  would  be  illegal.  The 
commenter  further  stated  that  his 
objection  would  not  be  ameliorated 
even  if  the  new  standard  for  approval  is 
promulgated  before  the  Secretary’s  final 
approval/disapproval  decision,  as  the 
commenter  believed  that  if  this  were  to 
occur  it  would  be  necessary  to  return 
the  submitted  program  to  Virginia  and 
allow  it  to  resubmit.  The  regulation  to 
which  the  commenter  referred  is  the 
new  definition  of  “consistent  with”,  the 
principal  standard  used  by  the  Secretary 


in  reviewing  state  programs,  which  was 
promulgated  during  the  review  period 
for  the  Virginia  program  (46  FR  53376- 
53384;  October  28, 1981). 

Rather  than  require  Virginia  to 
resubmit  its  program,  the  Secretary 
provided  a  second  15-day  public 
comment  period  after  that  rule  became 
final  to  allow  full  public  comment  on  the 
Virginia  program  in  light  of  this  new 
standard  for  state  program  review  and 
approval  (46  FR  54385;  November  2, 

1981).  The  Secretary  believes  that  the 
public  has  been  provided  sufficient 
opportunity  to  comment  on  the  Virginia 
program  under  the  new  State  program 
approval  standard,  especially  since  the 
public  has  been  aware  of  the  proposed 
rule  change  on  the  standard  of  review 
since  July  1, 1981. 

15.  A  commenter  objected  to  the 
participation  of  J.  Steven  Griles,  Deputy 
Director  of  OSM,  and  Dean  Hunt, 
Assistant  Director  for  Technical 
Services  and  Research,  in  the 
consideration  of  the  Virginia  program. 
The  commenter  alleged  that  in  their 
positions  prior  to  joining  OSM  these 
officials  played  a  prominent  role  in 
developing  the  Virginia  program,  in 
advocating  its  acceptance  by  OSM 
during  the  initial  submittal  period,  and 
in  preparing  the  resubmission.  The 
Secretary  has  determined  that  Mr. 

Griles  and  Mr.  Hunt  have  retained  open 
minds  on  all  issues  in  this  matter,  fully 
considered  the  comments  of  all 
interested  parties,  vigorously  challenged 
many  views  advanced  by  interested 
parties  (including  many  of  those 
advanced  by  the  Commonwealth), 
demonstrated  no  bias  for  or  against  any 
interested  party,  and  thus  that  they 
should  not  be  precluded  from  advising 
the  Secretary  on  this  matter.  In  any 
event,  the  recommendation  to 
conditionally  approve  the  Virginia 
program  was  made  by  James  R.  Harris, 
Director  of  OSM,  and  the  decision  on 
Virginia’s  resubmission  ultimately  is  a 
personal  decision  which  has  been  made 
by  the  Secretary. 

16.  Jewel  Ridge  and  Pittston  Coal 
Companies  pointed  out  that  Virginia's 
resubmission  includes  regulatory 
provisions  parallel  to  sections  of  OSM’s 
regulations  which  have  been  suspended. 
They  further  stated  that  the  U.S.  District 
Court  of  the  District  of  Columbia 
ordered  the  Secretary,  on  May  16, 1980, 
to  disapprove  any  regulation  submitted 
as  part  of  a  state  program  which  was 
comparable  to  an  OSM  regulation  that 
had  been  suspended  by  the  Secretary  or 
set  aside  by  die  Court  [/n  re:  Permanent 
Surface  Mining  Regulation  Litigation, 
Civil  No.  79-1144).  The  commenters 
referred  specifically  to  Virginia 
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Regulation  V783.20,  fish  and  wildlife 
resources  and  information. 

The  Court’s  order  was  stayed  on 
August  15. 1980.  The  stay  has  the  effect 
of  allowing  the  Secretary  to  approve 
state  program  provisions  equivalent  to 
remanded  or  suspended  Federal 
provisions.  As  a  result  of  this  order,  the 
Secretary  need  not  affirmatively 
disapprove  state  provisions  similar  to 
those  Federal  regulations  which  have 
been  suspended  or  remanded  by  the 
District  Court  where  the  State  has 
adopted  such  provisions  in  a  rulemaking 
or  legislative  proceeding  which  occurred 
after  the  date  of  the  Round  II  District 
Court  decision,  since  such  state 
regulations  clearly  are  not  based  solely 
upon  the  suspended  or  remanded 
Federal  regulations.  45  FR  69979 
(October  22, 1980).  Since  Virginia’s 
regulations  were  adopted  after  the  date 
of  the  Round  II  District  Court  decision, 
they  are  not  subject  to  the  Court's  May 
16, 1980,  Order. 

17.  EPI  et  al.  stated  that  Section  503(c) 
of  SMCRA  prohibits  Virginia  from 
submitting  changes  to  any  portion  of  the 
program  which  was  approved  in  the  first 
submittal.  The  commenter  stated  that  to 
alter  that  part  of  the  program  which 
already  has  been  approved,  Virginia 
must  first  receive  approval  of  the 
disapproved  portion  and  then  submit  a 
proposal  to  amend  its  program.  Section 
503(c)  of  SMCRA  contains  no  provision 
prohibiting  a  state  from  proposing 
amendments  to  the  approved  portion  of 
its  program  as  part  of  its  resubmission. 
Rather,  that  section  states  in  pertinent 
part,  “The  State  shall  have  sixty  days  in 
which  to  resubmit  a  revised  state 
program  or  portion  thereof.’’  The 
changes  made  by  Virginia  to  portions  of 
the  program  previously  approved  were 
submitted  pursuant  to  30  CFR  732.17, 
and  a  full  public  comment  period  on  all 
such  changes  was  provided.  To  accept 
this  commenter’s  interpretation  of 
Section  503(c)  of  SMCRA  would  result  in 
a  meaningless  and  counter-productive 
exercise. 

18.  One  commenter  stated  that  if  the 
Virginia  program  was  conditionally 
approved  the  State  should  be  required  to 
satisfy  the  conditions  as  quickly  as 
possible.  The  Secretary  agrees  with  this 
comment.  After  discussion  with  Virginia 
officials  (Administrative  Record  No.  VA 
354),  the  Secretary  has  determined  that 
the  time  periods  for  meeting  the 
conditions  set  forth  in  Part  946  of  this 
Federal  Register  notice  constitute  the 
shortest  periods  reasonably  practicable 
for  making  the  required  changes. 

II.  Designating  Lands  Unsuitable 

1.  VCBR.  EPI  et  al.  and  another 
commenter  said  that  Virginia  Regulation 


V764.13  is  little  more  than  a  thinly 
disguised  attempt  to  burden  citizen 
petitioners  with  unnecessary 
requirements  so  that  petitions  can  be 
found  incomplete  and  thus  rejected. 

They  further  stated  that  the  Virginia 
regulation  was  objectionable  because  it 
allegedly  sets  forth  a  higher  threshold 
for  filing  a  petition  than  SMCRA  either 
requires  or  intends.  The  Secretary  finds 
the  Virginia  proposal  acceptable  in  light 
of  Virginia’s  confirmation  that 
petitioners  would  not  be  required  to 
research  or  otherwise  collect 
information  not  already  known  to  them. 
This  issue  is  more  fully  discussed  in 
Finding  4(k)(ii),  above. 

2.  EPI  et  al.  stated  that  Virginia 
Regulation  V764.15(a)(7)  will  restrict  and 
hamper  public  participation  because  it 
will  not  allow  the  filing  of  a  petition  for 
designating  lands  unsuitable  for  mining 
on  a  permit  application  up  to  the  close 
of  any  informal  conference  held 
pursuant  to  30  CFR  786.14.  The 
commenters  pointed  out  that  30  CFR 
764.15(a)(7)  allows  approximately  60 
days  after  the  last  public  notice  of  a 
permit  application  to  file  a  petition, 
while  Virginia’s  program  would  allow 
only  30  days  for  the  filing  of  a  petition. 
The  Secretary  finds  Virginia  Regulation 
V764.15(a)(7)  to  be  consistent  with  the 
Federal  requirements  as  discussed  in 
Finding  4(k)(ii),  above. 

3.  The  Secretary  received  comments 
supporting  and  comments  expressing 
concern  about,  Virginia’s  definition  of 
substantial  legal  and  financial 
commitments  (SLFC).  VMRA  and  others 
stated  that  the  definition  of  significant 
legal  and  financial  commitments  in  the 
Virginia  program  is  in  harmony  with 
SMCRA  and  should  be  approved  by  the 
Secretary.  For  the  reasons  set  forth  in 
Finding  4(k(iii),  the  Secretary  disagrees 
with  this  comment.  It  is  important  to 
note  that  the  fact  an  operator  cannot 
demonstrate  SLFC  does  not  mean  he  is 
precluded  from  mining  his  holdings.  It 
means  only  that  the  area  in  question  can 
be  the  subject  of  a  petition  to  designate 
the  area  as  unsuitable  for  all  or  certain 
types  of  mining.  VCBR  and  EPI  et  al. 
stated  that  the  major  difference  between 
the  Virginia  and  the  Federal  definitions 
of  substantial  financial  and  legal 
commitment  is  Virginia's  inclusion  of 
mineral  leases  as  a  “substantial 
financial  and  legal  commitment.”  The 
Secretary  agrees  with  this  comment  and 
is  requiring  a  change  in  the  program 
prohibiting  Virginia  from  making  a 
determination  of  SLFC  solely  on  the 
basis  of  mineral  leases.  [See  Finding 
4(k)(iii),  above] 

4.  VCBR  and  EPI  et  al.  commented 
that  Virginia  Regulation  V764.17  should 
be  rejected  because  it  allows  for  cross¬ 


examination  of  witnesses  in  hearings 
pertaining  to  designation  of  lands 
unsuitable  for  mining,  allegedly  contrary 
to  the  Federal  regulations  and  the  intent 
of  SMCRA.  The  commenters  went  on  to 
say  that  a  regulatory  agency’s  hearing 
officer  will  not  have  the  judicial  training 
and  would  hence  not  have  the  training 
necessary  to  prevent  abuse  of  the 
process  or  harassment  of  witnesses.  The 
Secretary  addressed  the  concern 
regarding  cross-examination  in  his 
initial  decision  of  October  22, 1980  [45 
FR  69988]  and  found  it  acceptable.  This 
comment  is  outside  the  scope  of  this 
rulemaking. 

III.  Permitting 

1.  VMRA  objected  to  the  OSM 
requirement  that  Virginia  change  its 
definition  of  “affected  area”  to  include 
the  entire  area  overlying  deep  mine 
workings.  The  Secretary  cannot  accept 
the  definition  of  "affected  area” 
presented  by  Virginia  because  it  is  not 
consistent  with  the  Federal 
requirements.  The  Virginia  definition 
would  result  in  the  regulation  of  only 
that  surface  area  which  is  actually 
affected  by  subsidence  or  which  may  be 
affected  by  planned  subsidence.  [See 
Finding  4(s)(iii),  above] 

2.  EPI  et  al.  noted  that  Virginia 
Regulation  V778.13(d)  requires  that  an 
applicant  for  a  permit  list  all  permits 
held  subsequent  to  1975  while  30  CFR 
778.13(d)  requires  the  applicant  to  list  all 
permits  held  subsequent  to  1970. 

The  preamble  to  the  Federal 
regulations  (44  FR  15022)  points  out  that 
the  1970  cutoff  date  was  established  in 
response  to  comments  which  contended 
that  information  regarding  permits  prior 
to  1970  will  have  little  present 
relevance.  Section  507(b)(3)  of  SMCRA 
does  not  establish  a  specific  cutoff  date. 
The  Secretary  believes  that  the  1975 
limit  provided  by  Virginia  is  adequate, 
as  this  cutoff  date  will  result  in  securing 
almost  eight  years  of  historical  permit 
information. 

3.  EPI  et  al.  commented  on  the  failure 
of  the  Virginia  program  to  require  listing 
“Special  Orders”  as  part  of  a  permit 
application.  They  stated  that  citizens 
were  required  to  pay  to  have  records 
provided  by  the  State  and  that  it  would 
be  difficult  to  obtain  all  records  since 
citizens  would  not  be  aware  of  other 
names  under  which  an  operator  may 
have  obtained  a  permit.  This  issue  was 
discussed  at  the  September  21  and  22, 
1981  meeting.  Virginia  officials  stated 
that  all  records  are  maintained  by 
permit  numbers  and  that  they  had  quick 
access  to  all  permit  numbers  previously 
held  by  an  operator.  Since  the 
application  contains  a  list  of  names  the 
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applicant  used  previously  it  would  be  a 
simple  matter  to  check  all  relevant 
enforcement  records.  In  addition,  the 
State  has  agreed  not  to  charge  for 
providing  citizens  other  permit  numbers 
or  listings  of  “Special  Orders"  under 
those  permits  (Administrative  Record 
No.  VA  345). 

4.  EPI  et  al.  stated  that  Virginia 
Regulation  V779.14(b)(l)  appears  to 
impermissibly  limit  the  extent  of  the 
area  from  which  test  borings  or  core 
samples  should  be  taken  to  be  analyzed. 
The  Secretary  has  found  the  Virginia 
regulation  consistent  with  30  CFR 
779.14(b)(1).  Virginia  has  included 
provisions  to  allow  the  use  of  outcrop  or 
highwall  exposures  for  study  and 
analysis  as  a  part  of  the  study  required 
for  the  geology  description  and  this  is 
acceptable  as  a  means  of  acquiring 
geological  information. 

5.  EPI  et  al.  stated  that  Virginia 
Regulation  V779.14(b)(2)  appears  to 
impermissibly  limit  the  area  in  which 
the  Division  could  require  test  borings  or 
core  samples  because  the  Virginia 
Regulation  provides  that  the  Division 
may  require  test  borings  or  core  samples 
to  greater  depth  within  the  permit  area 
or  adjacent  areas  while  30  CFR 
779.14(b)(2)  provides  that  these  borings 
or  samples  may  be  required  within  the 
proposed  permit  area  or  areas  outside 
the  proposed  permit  area.  Virginia 
Regulation  V779.14(b)(2)  is  consistent 
with  30  CFR  779.14(b)(2)  as  the 
definition  of  adjacent  area  in  30  CFR 
701.5  places  that  area  outside  of  the 
permit  area. 

6.  EPI  et  al.  stated  that  a  pattern  of 
limitation  with  respect  to  ground  water 
makes  the  Virginia  program 
unacceptable  because  it  does  not  meet 
the  requirement  of  Section  503(a)(7)  of 
SMCRA  that  state  regulations  be 
consistent  with  the  Federal  regulations. 
The  variations  noted  by  this  commenter 
are:  the  use  of  adjectives  such  as 
“known”  uses  and  “useable" 
groundwatei  in  Virginia  Regulation 
V783.15(a);  changing  “and"  to  “or"  in 
Virginia  Regulation  V780.21 (b)(2): 
deleting  the  reference  to  “groundwater" 
in  Virginia  Regulation  V780.21(b)(l);  and 
substitution  of  “minimization  of  adverse 
effects"  for  “adverse  effects"  in  Virginia 
Regulations  V780.21(a)  (1)  and  (3).  After 
a  thorough  review  of  the  Virginia 
regulations,  including  the  Virginia  Coal 
Surface  Mining  Technical  Handbook, 
regarding  protection  of  the  hydrologic 
balance,  the  Secretary  finds  that  the 
Virginia  regulations  in  regard  to 
groundwater  are  consistent  with  the 
Federal  regulations  as  required  by 
Section  503(a)(7)  of  SMCRA. 

7.  EPI  et  al.  objected  to  Virginia’s 
alternative  provisions  in  Virginia 


Regulation  V786.21  for  pre-existing 
structures,  and  stated  that  it  would,  in 
effect  exempt  certain  existing  structures 
from  certain  performance  standards.  In 
Virginia  Regulation  V786.21(c)  the 
performance  standards  required  for 
existing  structures  have  been 
enumerated  by  Virginia  to  clarify  the 
requirements  of  30  CFR  701.11  regarding 
the  applicability  of  the  Federal 
regulations  to  existing  structures.  In 
Findings  4(b)(i)  (45  FR  69982)  and 
4(d)(iv)  (45  FR  69986)  of  the  initial 
decision  regarding  the  Virginia  program, 
the  Secretary  found  that  fourteen  of  the 
twenty-two  performance  standards 
proposed  by  Virginia  met  Federal 
requirements.  In  its  resubmission  of 
August  13. 1981,  Virginia  has  satisfied 
the  concerns  of  the  Secretary  regarding 
the  eight  remaining  performance 
standards.  Therefore,  the  Secretary 
finds  Virginia  Regulation  V786.21(c) 
acceptable.  [See  Finding  4(d)(iii),  above] 

8.  The  EPA  commented  that  Virginia 
regulations  requiring  permitting  to 
comply  with  all  Federal  and  State 
statutes  and  regulations  should 
specifically  reference  the  applicable 
statutes  or  regulations  which  apply.  The 
EPA  went  on  to  identify  the  provisions 
of  the  Virginia  regulations  and  the 
Virginia  Coal  Surface  Mining  Technical 
Handbook  which  it  believed  should 
contain  specific  references.  While  the 
Secretary  agrees  that  cross-referencing 
can  be  helpful  in  many  situations,  there 
is  no  authority  which  allows  the 
Secretary  to  demand  specific  references 
of  this  type,  provided  a  state  program 
requires  compliance  with  all  substantive 
provisions  of  Federal  law. 

9.  The  EPA  commented  that  Virginia 
Regulation  V786.21(c)(12)(iv)  should 
contain  a  specific  reference  for  requiring 
a  permit  from  the  U.S.  Army  Corps  of 
Engineers  under  Section  404  of  the  Clean 
Water  Act  for  cases  where  the  State 
approves  construction  of  part  of  a  road 
in  the  channel  of  an  intermittent  or 
perennial  stream.  A  specific  reference  is 
not  needed  in  Virginia  Regulation 
V786.21(c)(12)(iv),  since  Virginia 
Regulation  V786.17(c)  requires  the 
permittee  to  demonstrate  that  he  or  she 
is  in  compliance  with  all  applicable 
State  and  Federal  laws  and  regulations 
before  a  permit  is  issued. 

10.  A  commenter  said  that  Virginia 
Regulations  V786.27(b)  (1)  and  (2) 
improperly  omit  the  provision  in  30  CFR 
786.27(b)  (1)  and  (2)  which  requires 
permits  to  contain  a  stipulation  allowing 
the  regulatory  authority  to  enter  a  mine 
site.  The  Secretary  found  that  Virginia 
Regulations  V786.27(b)  (1)  and  (2) 
require  such  a  stipulation  as  part  of  the 
permit  terms. 


11.  EPI  e(  al.  noted  that  under 
Virginia’s  administrative  review  process 
the  Director  of  the  Department  of 
Conservation  and  Development  reviews 
both  permit  decisions  and  hearing 
officer  decisions  on  show  cause  orders 
pursuant  to  Virginia  Regulation 
V787.11(c),  with  the  authority  to 
independently  modify  such  decisions. 

The  commenter  stated  that  minimal 
Administrative  Process  Act  procedures 
(i.e.,  no  ex  parte  contact,  equal 
opportunity  to  present  arguments,  etc.) 
must  be  applied.  The  Secretary 
approved  this  provision  of  the  Virginia 
program  in  his  initial  decision  [45  FR 
69977-70000;  October  22, 1980]  so  this 
comment  is  outside  the  scope  of  this 
decision.  In  addition,  the  requirements 
of  Virginia's  Administrative  Process  Act 
would  apply  to  .any  ageny  action  in  a 
contested  case. 

12.  EPI  et  al.  stated  that  Virginia 
Regulations  V788.14,  V788.16  and 
V788.18  do  not  establish  procedures  or 
standards  for  public  participation  in  the 
revision  or  renewals  of  permits  and  the 
transfer,  sale,  or  assignment  of  rights. 
The  Virginia  regulations  are  consistent 
with  30  CFR  788.14,  788.16  and  788.18 
and  require  no  changes. 

IV.  Performance  Standards 

1.  EPA  commented  that  the  term  “best 
technology  reasonably  available"  and 
the  definition  for  that  term  in  Virginia 
Regulation  V701.5  conflict  with  the 
SMCRA  term  “best  technology  currently 
available"  and  may  interfere  with  the 
attainment  of  the  Clean  Water  Act 
Section  303  water  quality  objectives. 

The  Secretary  agrees  with  this  comment 
and  is  requiring  Virginia  to  change  this 
term  and  definition  to  make  them 
consistent  with  the  requirements  of 
SMCRA  with  regard  to  “best  technology 
currently  available."  [See  Finding 
4{c)(ii),  above] 

2.  EPA  commented  that  Virginia 
Regulations  V816.21(c)(3),  V816.38  and 
V817.38  providing  for  in-stream 
impoundments  would  have  to  be  revised 
if  EPA  promulgates  regulations  it  is 
presently  considering.  These  EPA 
regulations,  if  promulgated,  would 
designate  in-stream  impoundments  as 
waters  of  the  United  States,  would 
require  an  NPDES  permit  prior  to  point 
source  discharge  into  the  impoundment 
and  would  prohibit  in-stream 
impoundments  per  se  as  sedimentation 
ponds.  The  Secretary  must  base  his 
decision  to  approve  or  disapprove  the 
Virginia  program  on  existing  Federal 
standards.  If  the  standards  upon  which 
the  Secretary’s  decision  is  made  are 
later  changed,  the  Secretary  can  require 
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the  State  to  amend  its  program 
accordingly  pursuant  to  30  CFR  732.17. 

3.  EPI  et  oil.  argued  that  the  Secretary 
should  reject  Virginia  Regulations 
V816.22(e)(3)  and  V817.22(e)(3),  which 
allow  an  alternative  for  topsoil  removal. 
These  provisions  would  allow 
overburden  materials  to  be  used  in  place 
of  topsoil  without  a  comparison 
between  topsoil  and  selected 
overburden  when  the  natural  slopes  are 
in  excess  of  60  percent.  The  commenter 
asserted  that  under  this  alternative  the 
operator  need  not  show  that  selected 
overburden  is  equal  to  or  better  than  the 
native  topsoil  and  also  questioned  the 
method  to  be  employed  for  determining 
acidity.  The  Secretary  has  found  that 
Virginia  Regulations  V816.22(e)(3)  and 
V817.22(e)(3)  are  consistent  with  OSM 
requirements.  [See  Finding. 4(c)(iv), 
above] 

4.  The  Virginia  Cooperative  Extension 
Service  expressed  concerns  relating  to 
the  plant  growth  medium  properties.  The 
commenter  suggested  that  in  order  to 
prevent  revegetation  from  being 
severely  hampered,  heavy  compaction 
of  minesoil  material  during  placement 
should  be  avoided,  that  soil  testing  of 
the  surface  soil  and  application  of 
recommended  plant  nutrients  be 
required,  and  that  the  10-12"  surface 
layer  of  solid  be  free  of  boulders  and 
rocks  larger  than  3-4"  in  diameter. 
Virginia  Regulations  V816.24(a)(2)  and 
V817.24(a)(2)  provide  that  topsoil  and 
other  materials  shall  be  redistributed  in 
a  manner  that  prevents  excessive 
compaction  of  the  topsoil  and  Virginia 
Regulations  V816.25  and  V817.25  require 
soil  testing  and  the  application  of  any 
required  amendments.  There  is  no 
specific  provision  in  30  CFR  Chapter  VII 
or  SMCRA  which  addresses  the 
maximum  size  of  rock  allowed  in  the 
topsoil  materials.  However,  both  the 
Federal  regulations  and  Virginia 
regulations  require  the  removal  and 
subsequent  replacement  of  the  topsoil  or 
approved  substitutes  in  a  manner 
consistent  with  the  approved  postmining 
land  uses.  Therefore,  die  Secretary 
believes  no  changes  are  needed. 

5.  EPI  et  al.  stated  that  Virginia 
Regulations  V816.31,  V817.31,  and 
V816.32  permit  the  use  of  methods  and 
designs  other  than  sediment  ponds  as 
sediment  control  structures.  They 
contend  that  this  is  inconsistent  with 
Federal  requirements  and  the  position 
taken  in  other  state  programs.  The 
Secretary  disagrees  with  this  comment. 
Generally,  Virginia  Regulation  at 
V816.32(a)  and  V817.32(a)  do  require 
sediment  ponds.  The  limited  exemptions 
from  this  requirement  for  small  areas 
granted  at  Virginia  Regulations 


V816.32(b)  and  V817.32(b)  is  consistent 
with  that  provided  by  30  CFR 
816.42(a)(3)  and  817.42(a)(3).  Therefore, 
the  Secretary  believes  no  changes  are 
needed. 

6.  The  EPA,  EPI  et  al.  and  others 
commented  that  Virginia  Regulations 
V816.37(b)  and  V817.37(b)  allow  the 
State,  under  certain  conditions,  to  grant 
exemptions  from  effluent  limitations. 
They  pointed  out  that  the  District  of 
Columbia  Circuit  Court  has  interpreted 
Section  702  of  SMCRA  as  prohibiting  the 
Department  of  the  Interior  from 
alllowing  less  stringent  effluent 
limitations  than  those  required  by  EPA. 
[In  re:  Surface  Mining  Regulation 
Litigation,  627  F.  2d  1346, 1366  (D.C.  Cir. 
1980)]  The  Secretary  has  found  that 
Virginia  Regulations  V818.37(b)  and 
V817.37(b)  are  not  acceptable  and  will 
require  Virginia  to  change  or  delete 
them.  [See  Finding  4(c)(x),  above] 

7.  VMRA  stated  that  the  effluent 
standards  require  an  operator  to 
improve  natural  and/or  existing  water 
quality  where  such  quality  does  not 
meet  minimum  standards.  The 
commenter  felt  that  operators  should  not 
be  charged  with  correcting  situation 
which  they  did  not  create.  The  Secretary 
disagrees  with  this  comment  because 
Sections  515(b)(8)  and  515(b)(10)  of 
SMCRA  contain  provisions  requiring 
operators  to  meet  effluent  limits  during 
surface  coal  mining  and  reclamation 
operations.  [See  Finding  4(c)(x),  above] 

EPI  et  al.  stated  that  Virginia’s 
proposal  to  use  coal  processing  waste  in 
sediment  pond  construction  is 
inconsistent  with  30  CFR  816.40(o)  and 
noted  that  the  Secretary  rejected 
Virginia’s  approach  as  submitted  in  its 
initial  proposal  (45  FR  69984,  October  22, 
1980).  The  commenter  also  stated  that 
Virginia  has  deleted  both  performance 
and  design  standards  from  the  state 
regulations  and  placed  them  in  the 
Virginia  Coal  Surface  Mining  Technical 
Handbook  without  specifying  whether 
or  not  the  standards  are  enforceable  as 
regulations.  The  commenter  pointed  out 
that  even  if  the  standards  are 
enforceable  they  could  be  changed 
without  notice  or  public  comment  or 
formal  amendment  of  the  State  program, 
a  clear  contradiction  of  SMCRA. 

Virginia  has  addressed  the  Secretary’s 
concerns  as  stated  in  the  previous 
rejection  of  the  Virginia  proposal  for  use 
of  coal  processing  waste  in  sediment 
pond  construction.  [See  Finding  4(c)(v), 
and  response  to  comment  1, 10,  above] 

9.  EPI  et  al.  stated  that  by  substituting 
the  term  “best  appropriate  technology 
available’’  in  Virginia  Regulation 
V817.59  for  the  term  “best  technology 
currently  available”  found  in  30  CFR 


817.59,  Virginia  has  weakened  the  intent 
of  this  provision.  In  its  resubmission, 
Virginia  now  uses  the  term  “best 
technology  reasonably  available.”  The 
Secretary  has,  with  the  exception  of 
Virginia  Regulation  V817.59,  found  that 
the  term  used  by  Virginia  throughout  its 
regulations  and  the  definition  for  the 
term  is  inconsistent  with  the  Federal 
requirements.  [See  Finding  4(c)(ii), 
above] 

10.  EPI  et  al.  stated  that  the  Virginia 
regulations  fail  to  require  a  preblast 
survey  consistent  with  federal 
requirements.  Specifically,  they  argued 
that  the  Virginia  requirements  fail  to 
address  the  quality  and  quantity  of  well 
water  and  that  the  Virginia  regulations 
simply  require  monitoring  of  the  effects 
of  operations  rather  than  a  survey  prior 
to  blasting.  One  Secretary  disagrees 
with  this  comment.  The  purpose  of  the 
survey  is  to  ascertain  the  quality  of  well 
water  in  an  area  prior  to  the  initiation  of 
mining  operations  in  order  to  determine 
if  the  mining  negatively  affects  the 
water  supply.  This  provision  protects 
both  the  operator  and  individuals  in  the 
area.  Virginia  requires  a  preblast  survey 
and  Virginia  Regulation  V816.62(b] 
makes  die  condition  of  well  water  a  part 
of  that  survey.  The  State  will  obtain  the 
necessary  information  concerning 
ground  water  via  the  information 
submitted  by  the  operator  in  his  permit 
application.  In  addition,  Virginia 
Regulation  V816.52  requires  monitoring 
of  ground  water  to  keep  track  of  the 
effect  of  operations  on  “the  quantity  and 
quality  of  water  in  the  ground  water 
systems  in  the  permit  and  adjacent 
areas.” 

11.  EPI  stated  that  Virginia  Regulation 
V816.65(b)  is  a  vague  standard  and 
appears  to  provide  a  large  loophole  in 
the  requirement  that  the  operator  follow 
the  blasting  schedule.  The  Secretary 
disagrees  with  this  comment.  30  CFR 
816.65(b)  allows  the  regulatory  authority 
to  determine  what  hazardous  situations 
would  be  grounds  for  changes  in  the 
blasting  schedule  and  Virginia 
regulation  merely  identifies  those 
hazardous  situations  which  could  result 
in  changes  to  the  scheduled  detonation 
of  explosives. 

12.  EPI  stated  that  although  Virginia 
Regulation  V816.65(e)  provides  that  the 
Division  may  require  air  blast 
measurement,  the  Division  should 
require  air  blast  measurement  of  all 
blasts.  The  Secretary  disagrees.  30  CFR 
816.65(e)(4)  provides  that  the  regulatory 
authority  may  require  an  air  blast 
measurement  of  any  or  all  blasts  and 
may  specify  the  location  of  such 
measurements  and  the  Secretary  is  not 
empowered  to  require  States  to  exceed 
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the  requirements  in  the  Federal 
regulation. 

13.  One  commenter  stated  that  the  ^ 
peak  particle  velocity  of  one  inch  per 
second  is  not  justified  and  that 
allowable  peak  particle  velocity  should 
be  determined  on  a  case-by-case  basis. 
The  Secretary  must  base  his  decision  to 
approve  or  disapprove  the  Virginia 
regulation  on  the  existing  Federal 
regulation  at  30  CFR  816.65(i)  which 
limits  the  peak  particle  velocity  to  one 
inch  per  second.  If  the  standards  upon 
which  the  Secretary's  decision  is  made 
are  later  changed,  the  Secretary  can 
require  the  State  to  amend  its  program 
accordingly  pursuant  to  30  CFR  732.17. 

14.  EPI  commented  that  OSM  cannot 
approve  Virginia  Regulations  V816.71(o) 
and  V817.71{o)  pertaining  to  gravity 
transport  of  spoil  since  these  sections 
have  not  been  formally  adopted  by 
Virginia.  The  Secretary  agrees. 

Virginia  Regulations  V816.71(o)  and 
V817.71(o)  were  submitted  as 
regulations  to  be  adopted  pursuant  to 
OSM’s  final  rule  on  gravity  transport  of 
spoil,  published  on  July  17, 1981  [46  FR 
37232-37235].  The  Secretary  has 
reviewed  the  proposed  regulations 
submitted  along  with  the  Virginia 
resubmission  however,  and  subject  to 
public  comment,  when  they  are 
submitted  as  a  program  amendment, 
they  appear  to  be  consistent  with  the 
Federal  regulation. 

15.  The  Bureau  of  Mines  commented 
that  Virginia’s  proposal  regarding  the 
lack  of  spoil  for  regrading  on  previously 
mined  land  was  worthy  of  consideration 
and  suggested  that  perhaps  the  excess 
spoil  from  other  sites  could  be  used  to 
alleviate  spoil  deficiency  problems  in 
previously  mined  areas  if  these 
problems  coexist  in  adjacent  areas. 
Virginia  Regulations  V816.76  and 

V 817.76  provide  that  the  regulatory 
authority  may  approve  the  placement  of 
spoil  not  needed  to  restore  the 
approximate  original  contour  and 
reclaim  land  within  the  permit  area  on 
other  specific  areas  where 
environmental  benefits  will  occur. 
Although  the  Secretary  could  not 
approve  all  parts  of  the  proposal,  the 
portion  allowing  spoil  to  be  placed  on 
another  area  under  a  permit  issued 
pursuant  to  the  Act  and  on  abandoned 
mine  lands  under  an  Abandoned  Mine 
Lands  contract  were  approved.  [See 
Finding  4(c)(xii),  above] 

16.  EPI  et  al.  stated  Virginia’s  zone  fill 
provision  for  disposal  of  excess  spoil 
should  be  disapproved.  The  commenter 
went  on  to  identify  the  Federal 
Standards  and  requirements  which  it 
believed  were  not  met  and  the 
standards  and  requirements  which 


should  be  included  before  the  provision 
could  be  accepted. 

The  Secretary  agrees;  he  originally 
rejected  Virginia's  proposal  for  disposal 
of  excess  spoil  (45  FR  69984,  October  22, 
1980).  The  resubmitted  regulations  were 
not  changed  and  are  still  not  consistent 
with  the  Federal  standards.  Virginia 
also  submitted  proposed  regulations 
V816.75  and  V817.75  which  are  separate 
from  its  enacted  regulation.  If  submitted 
as  finalized  regulations,  the  proposed 
regulations,  subject  to  public  comment, 
appear  to  meet  the  standards  of  Section 
515(b)(22)  of  SMCRA  and  appear  to  be 
acceptable  with  one  minor  change.  [See 
Finding  4(c)(vi),  above] 

17.  EPI  et  al.  stated  that  Virginia 
Regulations  V816.76(a),  (b)  and  (c)  and 
V817.76(a),  (b)  and  (c)  allowing  disposal 
of  spoil  off  the  permitted  area  are 
contrary  to  the  provisions  of  the  Federal 
Act  and  regulations  and  could  cause 
massive  environmental  harm.  The 
Secretary  agrees  in  part  with  this 
comment  and  has  required  that  Virginia 
delete  the  provision  in  Virginia 
Regulations  V816.76(c)  and  V817.76(c) 
which  allows  the  disposal  of  excess 
spoil  on  any  area  with  the  approval  of 
the  regulatory  authority.  However,  the 
Secretary  has  found  that  Virginia 
Regulations  V816.76(a)  and  (b)  and 
V817.76(a)  and  (b)  are  consistent  with 
Section  515(b){22)  of  SMCRA.  [See 
Finding  4(c)(xii),  above] 

18.  VMRA  stated  that  they  felt  the 
Secretary  should  approve  Virginia 
Regulations  V816.76  and  V817.76,  which 
would  allow  the  disposal  of  excess  spoil 
on  unpermitted  areas  such  as  lawns, 
fields  or  commercial  development  sites 
at  the  request  and  with  the  approval  of 
the  landowner.  The  Secretary  cannot 
approve  this  Virginia  regulation  and  is 
requiring  Virginia  to  delete  this 
regulation  in  order  to  make  the  Virginia 
program  consistent  with  the 
requirements  of  Section  515{b)(22)(B)  of 
SMCRA.  [See  Finding  4(c)(xii),  above] 

19.  EPA  pointed  out  that  Virginia  has 
omitted  requirements  comparable  to 
those  in  30  CFR  816.95(b)(5)  and  (7)  and 
817.95(b)(5)  and  (7)  pertaining  to  the 
control  of  fugitive  dust  by  limiting  the 
speed  of  vehicles  and  restricting  travel 
of  unauthorized  vehicles.  On  May  16, 
1980,  the  District  Court  of  the  District  of 
Columbia  remanded  all  of  OSM’s 
fugitive  dust  control  measures  except 
those  dealing  with  the  prevention  of 
wind  erosion.  \In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  Civil  No. 
79-1144]  Therefore,  the  Secretary  cannot 
require  that  these  provisions  be 
included. 

20.  The  EPA  commented  that  the  air 
monitoring  equipment  and  monitoring 
should  be  dictated  by  an  air  monitoring 


plan  rather  than  by  the  Department  of 
Conservation  and  Economic 
Development  as  stated  in  Virginia 
Regulations  V816.95(d)  and  V817.95(d). 
EPA  recommended  that  the  regulations 
be  revised  to  correspond  with  30  CFR 
816.95(d).  The  Virginia  regulations 
merely  employ  the  discretion  allowed  in 
30  CFR  780.15(b)(1),  which  states  that  an 
air  quality  monitoring  program  shall  be 
provided  if  required  by  the  regulatory 
authority.  In  addition,  on  May  16, 1980, 
the  District  Court  of  the  District  of 
Columbia  remanded  30  CFR  817.95.  [/n 
re:  Permanent  Surface  Mining 
Regulation  Litigation,  Civil  No.  79-1144] 
Therefore,  the  Secretary  cannot  require 
Virginia  to  include  that  regulation  in  its 
program. 

21.  VCBR  expressed  several  concerns 
with  Virginia  Regulations  V826.13  and 
V816.107  which  would  allow  less  than 
total  highwall  elimination  where 
sufficient  spoil  is  not  available  to 
eliminate  the  highwall  completely 
because  of  previous  mining.  The 
commenter  asserted  that  because 
insufficient  spoil  on  previously  mined 
lands  is  a  problem  common  throughout 
all  of  Appalachia,  it  does  not  constitute 
a  problem  based  on  local  conditions  in 
accordance  with  the  "state  window” 
provision  of  30  CFR  731.13.  Second,  the 
commenter  believed  that  the  State’s 
alternative  would  lead  to  abuse.  An 
example  was  cited  where  a  Virginia 
operator  was  given  a  mine  permit 
variance  which  allowed  highwalls  to  be 
eliminated  only  to  "whatever  extent 
possible”  because  insufficient  spoil 
remained  as  a  result  of  previous  mining; 
however,  the  same  permit  also  allowed 
the  operator  to  dispose  of  spoil  in  fills. 
Third,  the  commenter  stated  that  the 
Virginia  provision  differs  substantially 
from  a  draft  proposed  regulation 
developed  by  OSM. 

In  his  initial  decision  of  October  22, 
1981,  the  Secretary  disapproved 
Virginia’s  alternative  to  30  CFR  816.101 
and  817.101,  listing  six  important 
considerations  (45  FR  69982-69983). 

Since  this  decision,  OSM  has 
promulgated  a  final  rule  establishing  the 
standards  to  be  used  in  the  review  and 
approval  of  a  state  program,  30  CFR 
732.15(a).  As  part  of  this  rule  change,  30 
CFR  731.13,  which  required  an 
alternative  to  be  justified  on  the  basis  of 
local  conditions  was  deleted  (46  FR 
53384).  Under  the  new  rule.  State 
provisions  which  are  as  effective  as  the 
Federal  regulations  in  meeting  the 
purposes  of  SMCRA  are  consistent  with 
tlje  Federal  regulations.  An  additional 
public  comment  period  was  provided  by 
OSM  on  the  Virginia  program  in  order  to 
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accomodate  review  under  this  new 
standard. 

In  addition,  Virginia,  in  its 
resubmission,  has  revised  the 
alternative  to  meet  the  six  concerns 
expressed  by  the  Secretary.  The  revised 
Virginia  rules  on  this  topic  would  not 
allow  the  situation  identified  by  this 
commenter  to  occur,  because  the 
disposal  of  spoil  in  fills  is  prohibited 
unless  the  spoil  is  unnecessary  to 
achieve  approximate  original  contour. 
Based  on  the  revisions  and  subsequent 
information  provided  by  Virginia  at  the 
September  21  and  22, 1981  meeting,  the 
Secretary  has  found  the  Virginia 
provisions  acceptable.  With  regard  to 
Virginia’s  deviation  from  OSM’s  draft 
proposed  regulation  on  restoration  of 
previously  mined  lands,  this  proposed 
regulation  cannot  be  considered  in  the 
Secretary’s  decision  because  it  is  not 
final  and  effective.  If  the  Virginia 
provisions  are  not  consistent  with  the 
final  Federal  regulations,  the  State  will 
be  required  to  amend  its  program 
pursuant  to  30  CFR  742.17.  [See  Finding 
4(c)(iii),  above  and  comment  22,  below] 

22.  EPI  et  al.  stated  that  Virginia 
Regulations  V816.107  and  V817.107 
should  be  rejected  because  they  are 
allegedly  inconsistent  with  Sections 
515(b)(3)  and  515(d)(2)  of  SMCRA  which 
require  that  mined  land  be  returned  to 
its  approximate  original  contour  and 
that  the  highwalls  be  eliminated.  The 
commenter  went  on  to  suggest 
safeguards  which  should  be  imposed  if 
it  is  determined  that  highwalls  can  be 
left  on  previously  mined  areas. 

As  was  discussed  in  the  October  22, 
1980  Federal  Register  notice  (45  FR 
69982),  many  areas  mined  before 
SMCRA  was  enacted  were  left  in  an 
unreclaimed  state  and  no  effort  was 
made  to  restore  them  to  AOC.  It  has 
become  economically  and 
technologically  feasible  to  re-mine  some 
of  these  sites,  but  frequently  it  is 
imposible  to  obtain  sufficient 
overburden  and  spoil  to  return  the  site 
to  the  original  contour  of  the  land  or  to 
eliminate  completely  the  newly  created 
highwall.  In  most  cases  remining  these 
sites  will  lead  to  noticeable 
improvements  in  overall  environmental 
quality,  since  the  areas  will  be  regraded, 
stabilized,  revegetated  and  subjected  to 
much  improved  drainage  and  erosion 
control.  In  every  case  there  should  be 
much  less  highwall  left  than  was  the 
case  before  the  remining  began. 

At  Section  101(h)  of  SMCRA, 

Congress  found  that: 

there  are  a  substantial  number  of  acres  of 
land  throughout  major  regions  of  the  United 
States  disturbed  by  surface  and  underground 
coal  [mining]  on  which  little  or  no 
reclamation  was  conducted,  and  the  impacts 


from  these  unreclaimed  lands  impose  social 
and  economic  costs  on  residents  in  nearby 
and  adjoining  areas  as  well  as  continuing  to 
impair  environmental  quality. 

Congress  stated  at  Section  102(h)  of 
SMCRA  that  one  purpose  of  the  Act  is 
to: 

promote  the  reclamation  of  mined  areas  left 
without  adequate  reclamation  prior  to  the 
enactment  of  this  Act  and  which  continue,  in 
their  unreclaimed  condition,  to  substantially 
degrade  the  quality  of  the  environment, 
prevent  or  damage  the  beneficial  use  of  land 
or  water  resources,  or  endanger  the  health  or 
safety  of  the  public. 

The  Secretary  believes  that  remining 
these  abandoned  areas  will  do  much  to 
accomplish  Congress’  intent  even  if 
complete  highwall  elimination  is  not 
always  possible.  This  is  especially  true 
in  view  of  the  safeguards  Virginia  has 
instituted  to  protect  against  misuse  of 
this  exception  to  highwall  elimination. 

Section  515(b)(3)  of  SMCRA  requires 
that  operators  restore  the  "approximate 
original  contour”  and  that  highwalls  be 
eliminated.  Section  515(d)(2)  requires 
that  “the  highwall  be  eliminated  and 
AOC  restored.” 

There  is  no  indication  in  these 
Sections  whether  or  not  Congress 
intended  it  to  encompass  previously 
mined  areas.  The  Secretary  believes  that 
SMCRA  must  be  considered  as  a  whole 
and  that,  where  possible,  individual 
requirements  read  together  to  achieve 
the  multiple  purposes  of  SMCRA. 
Accordingly,  the  Secretary  construes  the 
term  “original”  or  “approximate  original 
contour”  to  mean  the  contour  existing  at 
the  site  when  present-day  operators 
apply  for  permits,  not  that  which 
naturally  existed  prior  to  any  mining.  He 
also  construes  the  requirement  that  “the 
highwall”  be  eliminated  to  refer  to  the 
highwall  by  the  present-day  operator, 
not  that  which  may  have  been  left  by 
earlier  mining.  This  interpretation  is 
supported  by  the  legislative  history,  as 
well  as  by  Congress’  desire  as 
expressed  in  Sections  101(h)  and  102(h) 
that  abandoned  lands  be  reclaimed. 
Congress  did  not  intend  that  operators 
be  required  to  disturb  other  areas  in 
order  to  obtain  sufficient  spoil  to 
eliminate  highwalls.  [H.  Rep.  No.  95-218, 
95th  Cong.,  1st  Sess.  96-1.) 

23.  EPI  et  al.  commented  that  it  was 
not  satisfied  with  Virginia’s  response  to 
the  concern  raised  by  OSM  that  Virginia 
Regulations  V816.107  and  V817.107  do 
not  assure  that  all  available  spoil  will  be 
kept  on  the  bench  and  not  placed  in  fills 
when  mining  previously  mined  areas. 
The  commenter  states  that  Virginia 
Regulations  V816.107  and  V817.107 
might  require  highwalls  to  be  left 
because  they  require  that  remaining 
slope  not  exceed  lv:2h  (50%).  However, 


these  regulations  relate  to  backfilling  on 
nonsteep  slope,  previously  mined  areas. 
Virginia  Regulation  V826.13,  which 
relates  to  backfilling  on  steep  slope, 
previously  mined  areas  contains  no  such 
limitation  and  provides  that  the  backfill 
must  achieve  a  1.3  factor  of  safety.  [See 
Finding  4(c)(iii),  above.) 

24.  EPI  et  al.  asserted  that  Virginia’s 
regulations  on  haul  roads  were 
inconsistent  with  the  Federal 
requirements  and  should,  therefore,  be 
disapproved..  The  commenter  pointed 
out  that  the  haul  road  regulations 
included  in  Virginia’s  initial  proposal 
were  rejected  [45  FR  69985;  October  22, 
1980]  and  urged  that  Virginia 
Regulations  V816.150-158  and  V817.150- 
158  of  the  resubmission  be  similarly 
rejected.  The  commenter  further  stated 
that  Virginia’s  regulations  are 
inadequate  to  protect  the  environment  in 
the  way  Congress  intended. 

The  haul  road  regulations  in  Virginia’s 
initial  submission  were  disapproved  by 
the  Secretary  as  required  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  for  the  reasons  discussed  in 
comment  16  in  the  GENERAL  section 
above.  However,  the  haul  road 
regulations  contained  in  the 
resubmission  were  adopted  after  the 
date  of  the  Round  II  District  Court 
decision.  The  Secretary  reviewed  them 
and  found  that  they  do  not  conflict  with 
the  requirements  of  SMCRA.  Once  OSM 
has  promulgated  its  regulations  on  haul 
roads,  Virginia’s  regulations  will  be 
reviewed  to  determine  their  consistency 
with  the  new  regulations.  If  deficiencies 
are  found,  Virginia  will  be  required  to 
amend  its  program  pursuant  to  30  CFR 
732.17(d). 

25.  EPI  et  al.  questioned  Virginia 
Regulations  V816.157  and  V817.157, 
which  waive  reconstruction 
requirements  for  existing  roads  where  it 
can  be  demonstrated  that  reconstruction 
would  result  in  greater  environmental 
harm.  They  stated  that  they  disagreed 
with  OSM’s  acceptance  of  Virginia’s 
statement  that  the  provision  does  not 
provide  an  exemption  to  the 
performance  standards  for  haul  roads 
and  argued  that  the  program  should  not 
be  approved  until  the  provision  is 
deleted.  The  Secretary’s  concern  with 
these  haul  road  regulations  was  that 
they  might  be  read  to  exempt  operators 
from  meeting  environmental 
performance  standards,  particularly 
normal  maintenance  requirements,  with 
respect  to  roads  that  existed  prior  to  the 
mining  operation.  Virginia’s 
interpretation  that  such  roads  were  not 
exempted  does  not  leave  the  regulations 
without  effect.  The  Secretary  assumes 
that  under  Virginia’s  interpretation  of  its 
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regulations,  the  operator  may  not  be 
required  to  reconstruct  roads  to  meet 
design  standards  provided  that  such 
roads  are  maintained  in  accordance 
with  all  other  roads  and  can  meet  all 
applicable  performance  standards. 

26.  EPI  et  al.  stated  Virginia 
Regulations  V826.12  (b)  and  (g)  relating 
to  steep  slope  mining  do  not  provide  the 
same  environmental  and  safety 
protection  as  30  CFR  826.12(b)  because 
they  allow  the  lowering  of  the  static 
safety  factor  below  1.3  and  allow  some 
highwall  to  remain  if  a  road  or  ditch  is 
left  at  the  top  of  the  backfill.  The 
commenter  felt  that  this  is  contrary  to 
Sections  515  (d)(2)  and  (e)  of  SMCRA 
and  that  it  might  create  problems  of 
slope  failure  in  the  backfill  area.  The 
Secretary  agrees  that  Virginia’s  program 
is  inconsistent  with  the  Federal 
provisions  and  has  required  Virginia  to 
revise  its  program  to  correct  the 
deficiency  with  repect  to  allowing 
highwalls  to  remain.  This  concern  is 
discussed  in  greater  detail  in  Finding 
4(c)(vii),  above.  With  regard  to  the  lower 
static  safety  factor,  the  Secretary  has 
thoroughly  evaluated  the  additional 
rationale  provided  by  Virginia  in  its 
resubmission  and  interprets  Virginia’s 
provision  as  requiring  a  minimum  static 
safety  factor  of  1.2.  Further,  the 
Secretary  believes  that  the 
environmental  safeguards  intended  by 
the  Federal  requirements  will  be 
maintained  as  Virginia  requires 
substantial  investigation  and  planning 
prior  to  allowing  this  lower  static  factor 
of  safety  to  be  used.  Based  on  the 
technical  justification  submitted  by  the 
State,  the  Secretary  finds  the  provision 
acceptable  and  will  not  require  a  change 
to  the  program.  [See  Finding  4(c)(vii), 
above.) 

27.  VMRA  stated  that  for  steep  slope 
mining  it  was  unnecessary  and 
unreasonable  to  require  the  vertical 
portion  of  the  highwall  to  be  shaved  and 
blended  into  the  surrounding  terrain 
when  roads  or  drainage  structures  are 
located  at  the  top  of  the  backfilled  area. 
The  commenter  further  stated  that  this 
practice  creates  safety  hazards  for 
workers,  exposes  additional  area  to 
erosion,  and  is  inconsistent  because 
vertical  slopes  are  allowed  on  other 
areas.  The  Secretary  disagrees  with  this 
comment  because  Section  515(b)(3)  of 
SMCRA  requires  that  the  mined  areas 
by  returned  to  their  approximate 
original  contour  at  the  completion  of 
mining.  The  Secretary  interprets  this  to 
mean  that  all  highwalls  must  be 
eliminated  except  in  the  very  narrow 
circumstances  pertaining  to  previously 
mined  areas'  as  discussed  at  Finding 
4(c)(iii),  above. 


28.  The  EPA  commented  that  the 
effluent  limitations  contained  in  the 
Virginia  Coal  Surface  Mining  Technical 
Handbook  pages  244-248  should  be 
identified  by  units.  Virginia  Regulation 
V816.37  states  that  the  effluents  shall  be 
governed  by  the  standards  set  forth  in 
the  NPDES  program  under  the  Federal 
Water  Pollution  Control  Act  (FWPCA) 
and  the  rules  and  regulations 
promulgated  thereunder,  and  the  units 
are  thereby  incorporated  by  reference. 

29.  The  EPA  commented  that  the 
requirement  for  monitoring  surface 
water  discharge  once  per  week  specified 
in  Virginia  Coal  Surface  Mining 
Technical  Handbook,  Surface  Water 
Monitoring  Program  (p.  250)  was 
inadequate.  They  felt  that  in  order  to 
properly  characterize  an  effluent, 
samples  would  have  to  be  taken  more 
frequently.  Virginia  Regulation 
V816.52(b)(l)  requires  that  monitoring  be 
adequate  to  measure  the  discharges 
from  the  permit  area  as  does  30  CFR 
816.52(b)(1).  Under  30  CFR  816.52(b)(1), 
the  regulatory  authority  has  discretion 
to  determine  the  frequency  of  collection, 
and  the  Secrefary  is  not  empowered  to 
require  States  to  go  beyond  the 
requirements  in  his  regulations.  The 
frequency  of  monitoring  established  in 
the  Technical  Handbook  is  intended  to 
meet  EPA  reguirements  for  NPDES 
permits.  [See  page  243,  Volume  II  of  the 
Virginia  resubmission.] 

V.  Enforcement 

1.  EPI  et  al.  stated  that  the  Virginia 
CSMCRA,  Section  45.1-251(a)  still 
allows  trial  de  novo  and  should  be 
rejected.  Section  45.1-251(a)  provides 
that  in  the  event  the  jury  trial  de  novo 
provision  contained  in  that  section  is 
disapproved  by  the  Secretary,  the 
provision  shall  be  severed  from  the 
Virginia  act  and  shall  be  of  no  effect. 

The  Virginia  resubmission  included  an 
opinion  of  the  Virginia  Attorney  General 
that  the  Secretary’s  disapproval  of  this 
provision  on  October  22, 1980  (45  FR 
69998-69999),  severed  the  provision  from 
the  Virginia  statute.  Therefore,  the 
Secretary  will  not  require  a  change  in 
the  Virginia  law.  [See  Finding  4(q)(i). 
above] 

2.  EPI  et  al.  stated  that  the  narrative 
portion  of  Virginia’s  submission  is 
deficient  because  it  does  not  provide 
procedures  for  processing 
administrative  request,  procedures  for 
show  cause  hearings  or  procedures  in 
accordance  with  Section  554  of  the 
Federal  Administrative  Procedures  Act 
(APA).  The  Secretary  approved  this 
portion  of  the  Virginia  program  in  his 
initial  decision  [45  FR  69990-69991). 
Thus,  this  comment  is  outside  the  scope 
of  the  present  decision.  Show  cause  and 


other  administrative  review  proceedings 
are  handled  pursuant  to  the  Virginia 
Administrative  Process  Act  and  specific 
provisions  in  the  Virginia  program 
which  provide  procedures  similar  to 
those  required  under  SMCRA.  The 
Secretary  cannot  require  the  States  to 
duplicate  the  procedures  and  provisions 
of  Section  554  of  the  Federal  APA. 

3.  EPI  et  al.  stated  that  in  its 
resubmission,  Virginia  failed  to 
designate  its  inspectors  as  “Authorized 
Representatives  of  the  Director”  for  the 
purpose  of  issuing  cessation  orders  as 
required  under  the  Virginia  CSMCRA 
Sections  45.1-245  (A)  and  (B).  VMRA,  on 
the  other  hand,  stated  that  it  was 
unacceptable  to  allow  Virginia  to 
authorize  its  inspectors  to  issue 
cessation  orders  without  approval  from 
their  supervisors.  VMRA  contended, 
based  on  past  experience,  that  Virginia 
inspectors  are  often  young, 
inexperienced,  and  unqualified  to  judge 
complex  situations,  and  felt  such  a 
provision  would  be  acceptable  only  if 
OSM  agreed  to  accept  liability  for 
damages  incurred  because  of  improperly 
issued  cessation  orders. 

In  its  resubmission,  Virginia  identifies 
the  authorized  representatives  of  the 
Director  in  Volume  I,  Appendix  G.  The 
Secretary  found  Virginia’s  designation 
acceptable  except  with  regard  to  the 
issuance  of  cessation  orders  for 
imminent  harm  or  danger.  The  Secretary 
has  required  a  change  in  the  Virginia 
program  to  allow  the  inspector  to  issue 
such  cessation  orders  even  if  he  or  she 
is  unable  to  contact  a  supervisor.  [See 
Finding  4(j)(i),  above]  Virginia  has 
assured  the  Secretary  in  its  program  that 
it  will  have  adequate  qualified  staff 
available  to  implement  the  permanent 
program. 

4.  EPI  et  al.  argued  that  Virginia 
Regulation  V840 11(d)(1)  regarding 
carrying  out  of  inspections  on  an 
irregular  basis  is  deficient  because  it 
omits  the  phrase  "so  as  to  monitor 
compliance  at  all  operations,  including 
those  which  operate  nights,  weekends  or 
holidays”  as  contained  in  30  CFR 
840.11(d)(1).  Further,  they  stated  that  the 
phrase  “irregular  times”  as  used  in  the 
record  of  the  September  21  and  22, 1981 
meeting  was  not  contained  in  the  State’s 
regulations,  thereby  negating  the 
contention  of  the  State  that  such 
inspections  are  authorized. 

The  use  of  the  phrase  “irregular 
times”  in  the  record  of  the  September  21 
and  22, 1981  meeting  was  inappropriate 
since  the  discussions  at  the  meeting 
involved  the  term  “irregular  basis”  as 
contained  in  the  State  regulations. 
Regardless  of  this  misstatement,  the 
Secretary  believes  that  the  assurance  by 
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Virginia  officials  that  their  regulation 
encompasses  night,  weekend  and 
holiday  inspections  is  adequate  and  it  is 
a  binding  part  of  the  conditionally 
approved  program.  Based  on  this  policy 
statement  by  Virginia,  the  Secretary 
accepts  the  Virginia  provision  as 
consistent  with  the  Federal  rule. 

5.  VCBR  and  EPI  et  al.  objected  to 
Virginia  Regulation  V840.11(e)  because 
it  provides  for  inspection  of  inactive 
permits  and  abandoned  sites  as  deemed 
necessary,  but  not  less  than  semi¬ 
annually,  whereas  30  CFR  840.11  (a)  and 
(b)  requires  monthly  inspections.  In 
addition,  no  definition  of  “inactive”  site 
was  provided.  The  commenter  further 
contended  that  a  site  should  be 
considered  active  until  the  bond  is 
released.  EPI  also  stated  that  the  State 
requirements  were  not  even  consistent 
with  the  new  rules  OSM  is  about  to 
propose.  However,  the  State  need  not 
meet  rules  which  are  merely  in  draft  or 
proposed  form.  In  the  September  21  and 
22, 1981  meeting,  Virginia  officials  stated 
that  “inactive  sites”  refers  only  to  those 
operations  which  have  obtained  grading 
release,  have  been  seeded,  and  are 
dormant  pending  the  establishment  of 
vegetation  and,  thereafter,  final  bond 
release.  The  Secretary  finds  that  this  is 
as  effective  as  the  Federal  rule  in 
ensuring  adequate  inspections. 
Reclaimed  sites  do  not  present  the  same 
environmental  problems  as  active  sites 
because  they  are  static.  There  will  be 
minimal  activity  on  reclaimed  sites, 
whereas  active  operations  must  be 
monitored  frequently  to  insure  that  the 
full  panoply  of  reclamation  requirements 
are  being  complied  with. 

6.  EPI  et  al.  stated  that  Virginia 
Regulation  V840.ll  improperly  omits  the 
requirement  of  30  CFR  840.11(d)(3)  that 
inspectors  promptly  file  inspection 
report,  and  the  requirements  of  30  CFR 
840.11(c)  that  the  periodic  inspections 
shall  include  collection  of  evidence  with 
respect  to  every  violation.  Virginia 
included  these  provisions  in  its  initial 
submission  and  the  Secretary  found 
them  acceptable  (45  FR  69987-69988).  In 
the  September  21  and  22, 1981  meeting, 
Virginia  stated  that  the  deletion  of  the 
provisions  from  the  resubmission  was 
made  on  the  basis  that  such 
requirements  are  a  matter  of  DMLR 
policy  and  procedures  and,  therefore, 
need  not  be  reiterated  in  regulations. 
Virginia  further  pointed  to  the  Virginia 
Procedural  Handbook,  in  particular, 
Memo  I  and  II,  which  was  contained  in 
the  original  submission  and  not  deleted 
from  the  resubmission,  as  clearly 
requiring  these  procedures.  On  the  basis 
of  Virginia’s  interpretation  of  the 
Procedural  Handbook  requirements, 


which  is  a  binding  part  of  the  State 
program,  the  Secretary  finds  this 
acceptable. 

7.  EPI  et  al.  stated  that  Virginia 
Regulation  V842.11(a)  impermissibly 
limits  inspections  otherwise  required  by 
30  CFR  842.11  by  adding  the  Phrase 
"except  for  good  cause  shown,”  which  is 
allegedly  not  consistent  with  Section 
503(a)(7)  of  SMCRA.  This  provision  of 
the  Virginia  program  was  approved  in 
the  initial  decision  (45  FR  69977-70000) 
regarding  the  Virginia  program;  thus, 
this  comment  is  outside  the  scope  of  this 
decision. 

8.  EPI  et  al.  Objected  to  Virginia 
Regulation  V842.12(c),  which  provides 
that  a  citizen  accompanying  an 
inspector  does  so  at  his/her  own  risk 
and  may  be  required  to  sign  a  written 
acknowledgment  that  neither  the 
Division  nor  the  operator  would  be 
liable  for  any  injury  or  damage 
sustained  by  the  citizen.  The  commenter 
asserted  that  such  provisions  are 
discriminatory.  Secondly,  the 
commenter  objected  to  Virginia’s 
requirement  that  citizens  provide  all 
necessary  safety  equipment. 

The  Secretary  agrees  that  the 
requirement  that  citizens  waive  liability 
is  unacceptable  and  is  requiring  Virginia 
to  revise  its  program  accordingly.  [See 
Finding  4(l)(ii),  above]  In  regard  to  the 
commenter’s  second  concern,  neither 
SMCRA  nor  the  provisions  of  30  CFR 
Chapter  VII  provide  the  Secretary  the 
authority  to  require  the  regulatory 
authority,  or  any  third  party,  to  provide 
citizens  accompanying  an  inspector  on 
the  mine  site  with  all  safety  equipment 
necessary  to  comply  with  safety 
regulations. 

9.  EPI  et  al.  objected  to  Virginia 
Regulation  V842.14,  which  allows  the 
Director  of  DCED  up  to  thirty  days 
instead  of  the  fifteen  days  provided  in 
30  CFR  842.12(d)  to  render  a  decision  on 
a  citizen’s  complaint  regarding  the 
failure  of  the  regulatory  authority  to 
make  an  adequate  inspection.  While  the 
time  period  allowed  by  Virginia  is  not 
identical  to  the  Federal  requirement,  it  is 
as  effective  as  the  Federal  regulation. 
The  Secretary  notes  that  the  effect  of 
this  time  difference  in  enforcement  is 
insignificant  because  of  the  Secretary’s 
oversight  responsibility  mandated  under 
Section  521(a)(1)  of  SMCRA.  If  more 
than  10  days  passed  without  a  State 
inspection,  the  Secretary  would  be 
obligated  to  act. 

10.  EPI  et  al.  stated  that  Virginia 
Regulation  V842.12(b)  qualifies  the 
confidentiality  for  citizen  complaints  at 
30  CFR  842.12(b)  with  the  phrase  “as  a 
matter  relating  to  criminal  investigation” 
and,  argued  that  this  is  inconsistent  with 


the  Federal  requirements.  This  provision 
in  the  Virginia  program  was  approved 
by  the  Secretary  in  his  initial  decision 
on  October  22, 1980  (45  FR  69977-70000); 
thus,  this  comment  is  outside  the  scope 
of  this  rulemaking.  The  Secretary  notes, 
however,  that  even  under  Federal  law, 
confidentiality  is  subject  to  the  Federal 
Freedom  of  Information  Act.  Since 
citizen  complaints  are  given  the  same 
protection  in  Virginia  as  matters  under 
criminal  investigation  it  would  appear 
confidentiality  may  be  even  better 
protected  under  the  Virginia  scheme. 

11.  One  commenter  objected  to  the 
Virginia  Regulation  V842.12(b)  regarding 
confidentiality  of  complaints,  alleging 
that  it  encourages  the  filing  of 
irresponsible  complaints  and  that 
characterizing  these  complaints  as 
criminal  matters  would  stigmatize  the 
operator.  The  Secretary  disagrees. 
Confidentiality  is  required  by  the 
Federal  program.  The  fact  that  Virginia 
extends  the  same  measure  of 
confidentiality  as  in  a  criminal 
investigation  merely  establishes  the 
level  of  protection  given  to  a  person 
requesting  confidentiality,  not  the  nature 
of  the  violation.  It  is  highly  unlikely  this 
would  cause  anyone  to  confuse  these 
routine  administrative  complaints  with 
criminal  matters. 

12.  VMRA  argued  that  confidentiality 
of  citizen  complaints  would  encourage 
the  filing  of  irresponsible  and  harrassing 
complaints  against  operators.  Virginia 
Regulation  V842.12(b)  does  not  enable  a 
citizen  to  keep  his  identity  from  the 
regulatory  authority  when  supplying 
information.  It  merely  allows  the  citizen 
to  request  that  his  name  not  be 
disclosed  to  the  public  and  requires 
Virginia  to  honor  that  request.  The 
citizen  supplying  information  is  merely 
the  person  who  brings  the  alleged 
violation  to  the  attention  of  the 
regulatory  authority.  If  a  violation  is 
observed  by  an  inspector  following  a 
complaint  by  a  citizen,  it  is  the  inspector 
who  would  be  confronting  the  operator 
and  providing  the  basis  for  obtaining  a 
penalty  against  the  permittee.  Therefore, 
there  is  no  need  for  the  operator  to 
know  the  complainant.  If  the  complaint 
is  groundless,  no  violation  will  be  issued 
and  the  operator  will  not  be  harrassed. 
The  Secretary  disagrees  with  the 
commenter’s  objections  and  has 
determined  that  confidentiality  is  based 
upon  the  belief  that  many  citizens  will 
be  reluctant  to  come  forward  if  they  are 
concerned  about  harrassment,  black¬ 
listing,  or  physical  abuse  even  if  such 
concern  is  groundless. 

13.  EPI  et  al.  stated  that  Virginia 
Regulation  V843.12  is  not  consistent 
with  the  Federal  regulations  and  could 
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easily  lead  to  abuse  because  of  vague 
and  hard  to  enforce  standards  such  as 
“lack  of  diligence"  and  "intentional 
delay"  being  used  to  determine  when  an 
extension  of  the  abatement  period  is 
available.  These  standards  are  found  in 
Virginia  Regulation  V843.12(c)  The 
Secretary  finds  Virginia’s  provisions  to 
be  consistent  with  the  Federal  rules 
because  30  CFR  843.12(c)  as  amended  on 
August  17, 1981  (46  FR  41705)  uses  these 
same  standards  to  determine  whether  or 
not  to  allow  an  extended  abatement 
period. 

14.  VCBR  and  EPI  et  al.  commented 
that  the  Virginia  regulation  which 
allows  termination  of  a  Notice  of 
Violation  without  an  on-site  inspection 
should  be  deleted  and  that  Virginia 
should  be  required  to  submit  a  written 
statement  that  it  will  conduct  on-site 
inspections  to  determine  abatement.  The 
commenters  felt  that  Virginia’s  provision 
is  in  direct  violation  of  Sections  521, 
503(a)(1)  and  503(a)(7)  of  SMCRA.  The 
Secretary  agrees  that  the  Virginia 
provision  must  be  deleted  and  has 
conditioned  approval  of  the  program  on 
this  issue.  [See  Finding  4(j)(iii),  above]  In 
addition,  at  the  September  21  and  22, 

1981  meeting  the  State  agreed  not  to 
exercise  its  authority  to  terminate 
Notice  of  Violations  without  an  on-site 
inspection.  The  Secretary  considers  this 
a  binding  statement  by  the  State  and 
incorporates  it  as  part  of  the  conditional 
approval. 

15.  EPI  et  al.  objected  to  the  omission 
of  a  requirement  for  mandatory  issuance 
of  a  show  cause  order  upon  a  finding  of 
a  pattern  of  violations  as  required  by  30 
CFR  843.13(a)(3).  The  Secretary  agrees 
with  this  comment  and  has  required 
changes  in  Virginia’s  program  to  correct 
the  deficiency.  [See  Finding  4(j)(iv), 
above.] 

16.  EPI  et  al.  noted  that  Virginia 
Regulation  V843.15(g)  orqits  the 
requirement  of  30  CFR  843.15(g)  that  at  a 
formal  review  proceeding  no  evidence 
as  to  statements  made  or  evidence 
produced  at  an  informal  public  hearing 
shall  be  introduced  as  evidence  to 
impeach  a  witness.  The  Federal 
provision  relates  to  an  informal  hearing 
which  an  operator  can  request  if  he  has 
received  a  cessation  order.  The  hearing 
is  for  the  operator’s  benefit,  and  the  rule 
is  designed  to  encourage  operators  to 
speak  freely  at  such  hearings  (44  FR 
15304;  March  13, 1979).  States  are  not 
required  to  adopt  provisions  which  are 
solely  for  the  benefit  of  operators,  rather 
than  the  public  or  the  environment,  as 
the  omission  of  such  a  requirement  does 
not  render  the  State  program 
inconsistent  with  the  Federal 


requirements.  See  Section  505  of 
SMCRA. 

17.  EPI  et  al.  stated  that  Virginia 
should  be  required  to  submit  a  written 
statement  confirming  that  a  notice  of 
any  public  hearing  on  a  show  cause 
order  will  be  posted  at  the  DMLR  office 
in  Big  Stone  Gap.  They  further  stated 
that  the  notice  should  be  posted  at  the 
time  of  issuance  of  the  order.  At  the 
September  21  and  22, 1981  meeting, 
Virginia  officials  stated  that  notices 
would  be  posted  at  the  time  of  issuance 
of  show  cause  orders.  They  also  stated 
that  notices  of  any  hearings  would  be 
posted.  The  Secretary  views  these 
statements  as  binding  on  the  State  and 
incorporates  them  as  part  of  the 
conditional  approval  of  the  Virginia 
program. 

18.  One  commenter  stated  that  the 
Virginia  proposal  does  not  clearly 
authorize  access  by  Virginia  inspectors 
to  wildcat  operations.  Virginia’s 
provisions  governing  such  access  have 
not  changed  since  its  original 
submission.  Thus,  this  comment  is 
outside  the  scope  of  this  decision.  In 
Finding  4(g)  of  the  initial  decision 
regarding  the  Virginia  program  (45  FR 
699987),  the  Secretary  found  that 
Virginia  inspectors  have  the  authority  to 
enter,  inspect,  and  monitor  all  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-Federal  lands  within  Virginia 
consistent  with  the  Federal 
requirements. 

VI.  Public  Participation 

1.  EPI  et  al.  objected  to  the  Virginia 
CSMCRA  Section  45.1-232  which  allows 
persons  with  financial  interests  in 
underground  and  surface  coal  mining 
operations  to  sit  on  the  Board  of 
Conservation  and  Economic 
Development.  The  commenter  argued 
that  such  a  provision  violates  citizens' 
rights  to  a  fair  and  impartial  hearing  and 
would  increase  the  likelihood  of  biased 
rulemaking.  The  Secretary  has 
determined  that  Virginia  has  adequately 
demonstrated  that  the  Board  is  multi¬ 
interest  and,  therefore,  not  subject  to  the 
conflict  of  interest  provisions  of  30  CFR 
705.  Thus,  it  is  consistent  with  the 
Federal  requirements.  [See  Finding 
4(m)(i),  above] 

2.  EPI  et  al.  stated  that  Virginia’s 
program  does  not  provide  for  discovery 
rights  or  contain  provisions  for  the 
intervention  by  citizens  in 
administrative  proceedings  consistent 
with  the  Federal  provisions.  The 
Secretary  disagrees  for  the  reasons  set 
forth  in  Finding  4(q)(iv),  above. 

3.  EPI  et  al.  stated  that  Virginia  law 
does  not  properly  allow  assessment  of 
costs  and  expenses  (including  attorney 


fees)  against  the  State,  which  is  a 
required  element  for  approval  of  a  state 
program.  They  also  stated  that  Virginia 
Regulation  V789.1  provided  for  award  of 
costs  only  in  "administrative 
proceedings  reviewing  enforcement 
actions,"  rather  than  in  “any 
administrative  proceeding  under  the  Act 
*  *  *  ”  as  required  by  Section  525(e)  of 
SMCRA. 

The  Secretary  agrees  that  Virginia  law 
does  not  provide  for  award  of  costs 
against  the  Commonwealth  and  has 
required  Virginia  to  correct  this 
deficiency  in  its  program.  [See  Finding 
4(g)(iii),  above]  However,  the  Secretary 
believes  the  commenter  has  misread  the 
Virginia  regulation,  because  it  provides 
at  subsection  (a)  that  any  person  may 
petition  for  costs  and  expenses  if  they 
participate  in  any  administrative 
proceeding  under  the  Act.  The  reference 
to  proceedings  reviewing  enforcement 
actions  is  found  at  subsection  (e).  which 
refers  to  payment  of  costs  and  expenses 
to  any  person  from  the  permittee.  This  is 
consistent  with  Section  525(e)  of 
SMCRA,  which  allows  for  recovery  of 
costs  and  expenses  in  enforcement 
actions. 

D.  Background  on  Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
SMCRA  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety  and  for  the  Secretary 
to  assist  the  States  in  becoming  the 
primary  regulators  under  SMCRA.  To 
enable  the  States  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities,  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  State  organizations,  such  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 
Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups. 
OSM  has  frequently  met  with  State 
regulatory  authority  personnel  to 
discuss  informally  how  SMCRA  should 
be  administered,  with  particular 
reference  to  unique  circumstances  in 
individual  States.  Often  these  meetings 
have  been  a  way  for  OSM  and  the 
States  to  test  new  ideas  and  for  OSM  to 
explain  portions  of  the  Federal 
requirements  and  how  the  States  might 
meet  them. 

The  Secretary  has  dispensed  over  $8.5 
million  in  program  development  grants 
and  over  $37.6  million  in  initial  program 
grants  to  help  the  States  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 


61112  Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Rules  and  Regulations 


new  requirements,  and  to  purchase  new 
equipment.  In  several  instances,  OSM 
detailed  its  personnel  to  States  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  SMCRA’s  environmental 
protection  standards. 

Equally  important,  the  Secretary 
structured  the  State  program  approval 
process  to  assist  the  States  in  achieving 
primacy.  He  voluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  State  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  State.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times  {44  FR  54444; 
September  19, 1979).  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  between  OSM  and  a  State  after 
the  close  of  the  public  comment  period 
on  its  program  and  has  been  a  vital  part 
of  the  program  review  process. 

The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
conditionally  approve  a  State  program. 
Under  30  CFR  732.13  of  the  Secretary’s 
regulations,  conditional  approval  gives 
full  primacy  to  a  State  even  though  there 
are  minor  deficiencies  in  a  program. 

This  power  is  not  expressly  authorized 
by  SMCRA;  it  was  adopted  through  the 
Secretary’s  rulemaking  authority  under 
30  U.S.C.  201(c),  501(b),  and  503(a)(7). 

SMCRA  expressly  gives  the  Secretary 
only  two  options — to  approve  or 
disapprove  a  State  program.  Read 
literally,  the  Secretary  would  have  no 
flexibility;  he  would  have  to  approve 
those  programs  that  are  letter-perfect 
and  disapprove  all  others.  To  avoid  that 
result,  and  in  recognition  of  the 
difficulty  of  developing  an  acceptable 
program,  the  Secretary  adopted  the 
regulation  providing  the  authority  to 
conditionally  approve  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary’s 
initial  decision.  It  results  in  the 
implementation  of  the  permanent 
program  in  a  State  months  earlier  than 
might  otherwise  be  anticipated.  It  also 
avoids  the  costly  and  cumbersome 
problem  of  implementing  Federal 
programs  where  the  State  submittal  was 
deficient  in  only  minor  respects.  While 
this  may  not  be  significant  in  States  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
States  earlier  implementation  will 
initiate  a  much  higher  degree  of 
environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  soliciting  their  views  at  hearings 


and  meetings  and  enabling  them  to  file 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic,  critical  to  agriculture,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
State’s  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  State’s  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  states,  the  program,  even 
with  deficiencies,  must  "provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  SMCRA  and  these 
regulations”  [44  FR  14961;  March  13, 
1979).  That  is,  a  State  must  be  able  to 
operate  the  basic  components  of  the 
permanent  program:  the  designation 
process;  the  permit  and  coal  exploration 
systems;  the  bond  and  insurance 
requirements;  the  performance 
standards;  and  the  inspection  and 
enforcement  systems.  In  addition,  there 
must  be  a  functional  regulatory 
authority  to  implement  the  other  parts  of 
the  program.  If  some  fundamental 
component  is  missing,  conditional 
approval  may  not  be  granted. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  State  in  question. 

Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system 
incomplete,  because  permits  could  still 
be  issued,  the  lack  of  any  public 
participation  could  be  such  a  departure 
from  a  fundamental  purpose  of  SMCRA 
that  the  deficiency  would  probably  be 
major. 

The  granting  of  conditional  approval 
is  not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program.  The 
Federal  regulations  (30  CFR  732.13(i)), 
give  the  Secretary  little  discretion  in 
terminating  programs  where  the  State,  in 
the  Secretary’s  view,  fails  to  fulfill  the 
conditions.  The  purpose  of  the 
conditional  approval  authority  is  to 
assist  States  in  achieving  compliance 
with  SMCRA,  not  to  excuse  them  from 
compliance. 


E.  The  Secretary’s  Decision 

As  indicated  above  under 
"Secretary’s  Findings,”  there  are  minor 
deficiencies  in  the  Virginia  program 
which  the  Secretary  requires  be 
corrected.  In  all  other  respects,  the 
Virginia  program  meets  the  criteria  for 
approval.  The  deficiencies  identified  in 
prior  findings  are  summarized  below 
and  an  explanation  is  given  to  show 
why  each  deficiency  is  minor,  as 
required  by  30  CFR  732.13(i). 

(1)  As  discussed  in  Finding  4(c)(ii), 
Virginia  utilized  the  term  “best 
technology  reasonably  available”  which 
was  not  consistent  with  the  phrase  “best 
technology  currently  available”  (BTCA). 
The  deficiency  is  piinor  because 
situations  where  Virginia  could  require 

a  particular  kind  of  technology  under 
BCTA,  but  not  under  its  present 
standard  will  be  few,  if  any,  during  the 
time  allowed  to  make  the  changes. 

(2)  As  discussed  in  Finding  4(c)(vi), 
Virginia  submitted  an  alternative 
regulation  regarding  the  zone-fill 
concept  which  was  determined  to  be 
inconsistent  with  Federal  requirements. 
This  deficiency  is  minor  since  the  State 
is  being  required  not  to  use  the 
alternative  regulations  pending  formal 
deletion  of  the  regulations  from  the 
program. 

(3)  As  discussed  in  Finding  4(c)(vii), 
Virginia  submitted  a  regulation  which 
would  allow  roads  or  drainage 
structures  to  be  left  at  the  top  of  the 
backfill  area  without  requiring  that  any 
remaining  highwall  be  shaved  or 
blended  into  the  surrounding  terrain. 

This  deficiency  is  minor  because  in  the 
October  15, 1981  letter,  Virginia 
submitted  a  policy  statement  affirming 
that  in  the  period  prior  to  the 
promulgation  of  the  required  regulatory 
change,  it  will  require  the  shaving  and 
blending  of  highwalls  into  the  natural 
terrain. 

(4)  As  discussed  in  Finding  4(c)(x), 
Virginia  regulations  and  the  Virginia 
Coal  Surface  Mining  Technical 
Handbook  omit  the  Federal  prohibition 
against  locating  diversions  on  areas 
with  landslide  potential.  This  deficiency 
is  minor  because  Virginia  indicated  in 
the  September  21  and  22, 1981,  meeting 
with  OSM  that  it  is  the  State’s  policy  to 
not  allow  diversion  structures  to  be 
placed  on  areas  with  landslide  potential. 

(5)  As  discussed  in  Finding  4(c)(xi), 
Virginia  regulations  allow  the  regulatory 
authority  to  grant  exemptions  from  the 
requirement  that  all  discharges  of  water 
meet  all  applicable  Federal  and  State 
laws  and  regulations.  This  deficiency  is 
minor  because  Virginia  has  agreed  not 
to  use  its  authority  to  grant  this 
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exemption  pending  the  completion  of  the 
required  regulatory  change. 

(6)  As  discussed  in  Finding  4(c)(xii), 
Virginia  regulations  allow  for  a  scaled 
distance  factor  of  50  as  opposed  to  the 
60  required  in  the  Federal  regulations. 
This  deficiency  is  minor  because 
Virginia  has  agreed  to  use  the  authority 
provided  in  Virginia  Regulations 
V816.65(i)  and  V817.65(i)  to  limit  ground 
vibrations  from  an  explosive  detonation 
to  1.0  inch  per  second  pending 
completion  of  regulatory  change.  Since 
this  equates  to  a  scale  distance  factor  of 
60  explosive  detonations,  Virginia  would 
be  in  compliance  with  the  Federal 
requirements  pending  completion  of  the 
regulatory  change. 

(7)  As  discussed  in  Finding  4(c)(xii), 
Virginia  regulations  allow  up  to  50 
pounds  of  explosives  to  be  detonated 
without  publishing  notice  of  the 
operator's  blasting  schedule.  This 
deficiency  is  minor  because  few  blasts 
of  between  five  and  50  pounds  of 
explosives  are  detonated  on  surface 
mining  operations.  Also,  during  the 
interim  period,  until  Virginia  can  amend 
this  regulation,  most  operations  will  be 
operating  under  permits  issued  during 
the  interim  regulatory  program  which 
require  a  blasting  schedule  and  do  not 
allow  the  permittee  to  detonate  more 
than  five  pounds  of  explosives  at  times 
other  than  those  in  the  blasting 
schedule. 

(8)  As  discussed  in  Finding  4(c)(xii). 
Virginia  regulations  allow  the  maximum 
ground  vibrations  from  an  explosive 
detonation  to  be  2.0  inches  per  second. 
This  deficiency  is  minor  because 
Virginia  Regulations  V816.65(i)  and 
V817.65(i)  provide  DMLR  with  authority 
to  reduce  the  maximum  peak  particle 
velocity  allowed.  Virginia  has  agreed  to 
use  this  authority  to  limit  maximum 
ground  vibrations  to  1.0  inch  per  second 
pending  completion  of  the  regulatory 
change. 

(9)  As  discussed  in  Finding  4(c)(xiii), 
Virginia  regulations  allow  for  disposal 
of  excess  spoil  on  certain  areas  other 
than  the  permit  area  at  the  request  of 
the  landowner.  This  deficiency  is  minor 
because  Virginia  agreed  in  the  October 
15, 1981  letter  not  to  exercise  its 
authority  to  allow  such  disposal  during 
the  time  needed  to  make  the  necessary 
change  to  its  regulations. 

(10)  As  discussed  in  finding  4(c)(xiv), 
Virginia’s  Coal  Surface  Mining 
Technical  Handbook  allows  for  methods 
of  abandoning  temporary  diversions 
inconsistent  with  those  provided  in  the 
Federal  regulations.  This  issue  is  minor 
because  surface  coal  mining  operations 
typically  progress  toward  completion  of 
the  operation  over  an  extended  period 
of  time.  Few,  if  any,  permits  would  be 


issued  under  the  permanent  program 
regulations  to  operations  which  would 
reach  a  stage  in  the  mining  process 
allowing  abandonment  of  a  temporary 
diversion  prior  to  the  completion  of  the 
required  regulatory  change. 

(11)  As  discussed  in  finding  4(j)(i), 
Virginia  stated  that  its  current  policy 
would  not  allow  a  field  inspector  to 
issue  a  cessation  order  for  imminent 
danger  or  harm  if  he/she  were  unable  to 
contact  his  supervisor  or  the 
enforcement  manager  either  by  radio  or 
telephone.  The  deficiency  is  minor 
because  of  the  limited  number  of 
cessation  orders  for  imminent  danger  or 
harm  which  have  been  issued  in 
Virginia,  and  the  short  time  allowed  for 
the  State  to  revise  its  policy.  During 
calendar  year  1981,  the  OSM  issued  no 
such  order  in  Virginia.  In  calendar  year 
1980  only  two  cessation  orders  were 
issued.  Therefore,  the  impact  of  this 
deficiency  is  very  limited. 

(12)  As  discussed  in  Finding  4(j)(ii), 
there  are  some  deficiencies  in  Virginia’s 
regulations  criteria  for  extending  die  90- 
day  abatement  period.  These 
deficiencies  are  minor  because  Virginia 
Regulations  V843.12  (f)(1)  and  (f)(6), 
among  other  provisions,  require  that 
extensions  can  be  granted  only  when 
abatement  within  90  days  would  (1) 
clearly  cause  more  environmental  harm 
than  it  would  prevent;  or  (2)  create  an 
imminent  danger  or  be  expected  to 
cause  imminent  environmental  harm. 
The  Secretary  knows  of  no  situation 
where  more  environmental  harm  would 
be  created  by  abatement  except  when 
abatement  would  be  affected  by 
climatic  conditions.  In  addition,  the 
Virginia  regulations  would  require 
compliance  with  all  Mine  Safety  and 
Health  Act  standards.  Furthermore, 
extensions  are  not  mandatory  and  the 
State  has  agreed  not  to  grant  extensions 
in  any  instances  that  would  be 
inconsistent  with  Federal  law. 

(13)  As  discussed  in  finding  4(j)(iii). 
Virginia’s  regulations  allow  die 
termination  of  a  notice  of  violation  by 
methods  other  than  the  authorized 
representative  of  the  Director 
conducting  an  investigation  to  confirm 
the  abatement.  This  deficiency  is  minor 
since  the  State  indicated  in  the 
September  21  and  22, 1981  meeting  that 
as  a  matter  of  policy,  it  would  not 
terminate  notices  of  violation  by  means 
other  than  an  authorized 
representative’s  investigation  to  confirm 
that  all  violations  have  been  abated. 

(14)  As  discussed  in  Finding  4(j)(iv), 
Virginia  regulations  provide  the 
regulatory  authority  with  more 
discretion  to  determine  when  a  show 
cause  order  should  be  issued  than  does 
the  corresponding  Federal  regulation. 


This  deficiency  is  minor  because  it  is 
unlikely  that  any  operator  will  develop  a 
pattern  of  violations  before  the 
deficiency  is  corrected.  Further,  the 
State  still  has  the  same  authority  as 
OSM  to  issue  discretionary  show  cause 
orders. 

(15)  As  discussed  in  Finding  4(k)(iii), 
the  Virginia  definition  of  significant 
legal  and  financial  commitments  (SLFC) 
is  similar  to  the  Federal  regulation 
except  that  Virginia  provides  that  the 
mere  ownership  of  mineral  rights  prior 
to  August  3, 1977,  establishes  SLFC.  This 
deficiency  is  minor  since  no  petition  to 
designate  lands  unsuitable  for  mining 
could  be  processed  prior  to  the  time 
allowed  by  the  Secretary  for  correcting 
this  deficiency. 

(16)  As  discussed  in  Finding  4(l)(ii), 
Virginia’s  regulations  require  a  citizen 
accompanying  an  inspector  to  do  so  at 
his/her  own  risk,  and  also  provide  that 
neither  the  regulatory  authority  nor  its 
personnel,  nor  the  operator,  nor  its 
personnel,  shall  be  liable  for  any  injury 
or  damage.  This  deficiency  is  minor 
since  citizen  visits  are  not  frequent,  and 
it  is  unlikely  that  anyone  accompanying 
an  inspector  onto  a  minesite  will  be 
injured  during  the  period  in  which  the 
State  has  to  amend  this  provision.  The 
Secretary  is  aware  of  no  instance  in 
which  a  citizen  accompanying  an 
inspector  onto  a  minesite  has  been 
injured.  Accordingly,  few,  if  any, 
citizens  are  likely  to  be  deterred  from 
exercising  their  statutory  right  to  go  onto 
a  minesite  pending  resolution  of  this 
deficiency. 

(17)  As  discussed  in  Finding  4(q)(iii), 
the  Virginia  Coal  Surface  Mining  and 
Reclamation  Act  prohibits  the  awarding 
of  costs  and  attorneys’  fees  against  the 
State  in  judicial  and  administrative 
proceedings.  This  deficiency  is  minor 
since  the  exclusion  applies  only  to 
awards  against  the  State.  Awards 
against  other  persons  are  available. 
Furthermore,  due  to  the  length  of  time  it 
takes  to  process  administrative  and 
judicial  proceedings,  the  deficiency 
should  be  cured  before  most  cases  are 
resolved. 

(18)  As  discussed  in  Finding  4(s)(i), 
the  Virginia  policy  on  haul  roads  is 
ambiguous  with  respect  to  the 
requirement  of  substantial  public  use 
and  actual  public  maintenance.  This 
deficiency  is  minor  since  no  permanent 
program  permits  will  be  issued  during 
the  very  short  time  period  provided  for 
the  State  to  revise  its  policy. 

(19)  As  discussed  in  Finding  4(s)(iii), 
Virginia’s  definition  of  “affected  area” 
includes  only  the  area  which  is  located 
above  underground  mine  workings 
actually  affected  by  subsidence,  or 
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which  may  be  affected  by  planned 
subsidence.  This  deficiency  is  minor 
because  on  October  15, 1981,  Virginia 
submitted  material  demonstrating  that 
subsidence  is  an  uncommon 
environmental  problem  in  Virginia  and, 
therefore,  the  practical  difference 
between  the  two  definitions  is  minor. 

Given  the  nature  of  the  deficiencies 
set  forth  in  the  Secretary’s  findings  and 
their  magnitude  in  relation  to  all  the 
other  provisions  of  the  Virginia  program, 
the  Secretary  of  the  Interior  has 
concluded  that  they  are  minor 
deficiencies.  Accordingly,  the  program  is 
eligible  for  conditional  approval  under 
30  CFR  732.13(i)  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
Virginia  program  incomplete; 

2.  All  other  aspects  of  the  program 
meet  the  requirements  of  SMCRA  and  30 
CFR  Chapter  VII; 

3.  These  deficiencies,  which  will  be 
promptly  corrected,  will  not  directly 
affect  environmental  performance  at 
coal  mines; 

4.  Virginia  has  initiated  and  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies;  and 

5.  Virginia  has  agreed,  by  letter  dated 
December  8, 1981,  to  correct  the 
regulation  deficiencies  by  October  15, 
1982,  and  the  statutory  deficiencies  by 
July  15, 1983.  Other  deficiencies,  which 
relate  to  policy  interpretations  of  the 
DMLR  only,  will  be  corrected  by 
February  15, 1982. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Virginia 
program.  If  regulations  correcting  the 
deficiencies  are  not  enacted  by  October 
15, 1982,  if  State  legislation  correcting 
the  statutory  deficiencies  is  not  enacted 
by  July  15, 1983;  and  policy 
interpretations  are  not  corrected  by 
February  15, 1982,  the  Secretary  will 
take  appropriate  steps  under  30  CFR 
Part  733  to  terminate  the  State  program. 
This  conditional  approval  is  effective  on 
December  15, 1981.  Beginning  on  that 
date,  the  Virginia  Department  of 
Conservation  and  Economic 
Development  shall  be  deemed  the 
regulatory  authority  in  Virginia  and  all 
Virginia  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  and  all  coal 
exploration  on  non-Federal  and  non- 
Indian  lands  in  Virginia  shall  be  subject 
to  the  permanent  regulatory  program. 

On  non-Federal  and  non-Indian  lands 
in  Virginia,  the  permanent  regulatory 
program  consists  of  the  State  program 
approved  by  the  Secretary.  Following 
this  approval,  in  accordance  with 
Section  523(c)  of  SMCRA,  Virginia  may 
elect  to  enter  into  a  cooperative 
agreement  with  the  Secretary  to  provide 


for  State  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  within  the  State.  The 
Virginia  Regulations  V740  through  V744 
for  Federal  lands  which  were  submitted 
as  part  of  the  program  resubmission 
have  not  been  considered  and  are  not  a 
part  of  the  Secretary’s  conditional 
approval.  These  regulations  may  be 
included  in  the  State’s  request  for  a 
cooperative  agreement  and  will  be 
considered  at  that  time. 

The  Secretary’s  approval  of  the 
Virginia  program  relates  at  this  time 
only  to  the  permanent  regulatory 
program  under  Title  V  of  SMCRA.  The 
approval  does  not  constitute  approval  of 
any  provisions  related  to 
implementation  of  Title  IV  under 
SMCRA,  the  abandoned  mine  lands 
reclamation  program.  In  accordance 
with  30  CFR  Part  884,  Virginia  may 
submit  a  State  reclamation  plan  now 
that  its  permanent  program  has  been 
approved.  At  the  time  of  such  a 
submission,  all  provisions  relating  to 
abandoned  mined  lands  reclamation 
will  be  reviewed  by  officials  of  the 
Department  of  the  Interior. 

Dated:  December  10, 1981. 

James  G.  Watt, 

Secretary  of  the  Interior. 

Accordingly,  Part  946  is  added  to  30 
CFR  Chapter  VII  as  follows: 

PART  946— VIRGINIA 

Sec. 

946.1  Scope. 

946.10  Conditions  of  State  regulatory 
approval. 

946.11  Conditions  of  State  regulatory 
program  approval. 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 

§  946.1  Scope. 

This  Part  contains  all  rules  applicable 
only  within  Virginia  that  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§946.10  Conditions  of  State  regulatory 
program  approval. 

The  Virginia  State  program,  as 
submitted  on  March  3, 1980,  as  amended 
and  clarified  on  June  16, 1980,  as 
resubmitted  on  August  13, 1981,  and 
clarified  in  a  meeting  with  OSM  on 
September  21  and  22, 1981,  and  in  a 
letter  to  Director  Harris  of  October  15, 
1981,  is  conditionally  approved,  effective 
December  15, 1981.  Beginning  on  that 
date,  the  Department  of  Conservation 
and  Economic  Development,  Division  of 
Mined  Land  Reclamation  shall  be 
deemed  the  regulatory  authority  in 
Virginia  for  all  surface  coal  mining  and 
reclamation  operations  and  all 


exploration  operations  on  non-Federal 
and  non-Indian  lands.  Only  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands  shall 
be  subject  to  the  provisions  of  the 
Virginia  permanent  regulatory  program. 
Copies  of  the  approved  program, 
together  with  copies  of  the  letter  of  the 
Department  of  Conservation  and 
Economic  Development  agreeing  to  the 
conditions  of  30  CFR  946.11,  are 
available  at: 

Virginia  Division  of  Mined  Land 
Reclamation,  Drawer  U,  630  Powell 
Avenue,  Big  Stone  Gap,  Virginia  24219 
Virginia  Department  of  Conservation 
and  Economic  Development,  1100 
State  Office  Building,  Richmond, 
Virginia  23219 

Office  of  Surface  Mining,  603  Morris 
Street,  Charleston,  West  Virginia 
25301  * 

Office  of  Surface  Mining,  South  Interior 
Building,  1951  Constitution  Avenue, 
Washington,  D.C.  20240 

§  946.1 1  Conditions  of  State  regulatory 
program  approval. 

The  approval  of  the  Virginia  State 
program  is  subject  to  the  State  revising 
its  program  to  correct  the  deficiencies 
listed  in  this  Section.  The  program 
revisions  may  be  made,  as  appropriate, 
to  the  statute,  the  regulations,  the 
program  narrative,  or  the  Attorney 
General’s  opinion.  This  Section 
indicates,  for  the  general  guidance  of  the 
State,  the  component  of  the  program  to 
which  the  Secretary  recommends  the 
change  be  made. 

(a)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to  revise 
the  term  “best  technology  reasonably 
available”  to  read  “best  technology 
currently  available”  and  to  make  the 
definition  of  “best  technology  currently 
available”  consistent  with  Section 
515(d)(10)(B)(i)  of  SMCRA  and  30  CFR 
701.5. 

(b)  The  approval  found  in  Section 
946.10  will  terminate  on  October  15, 

1982,  unless  Virginia  submits  to  the 
Secretary  by  that  date  copies  of  enacted 
regulations  or  otherwise  amends  its 
program  to  delete  the  regulations 
concerning  the  zone-fill  concept. 
Furthermore,  pending  completion  of  the 
above,  Virginia  may  not  use  its  authority 
to  approve  such  fills. 

(c)  The  approval  found  in  Section 
946.10  will  terminate  on  October  15, 

1982,  unless  Virginia  submits  to  the 
Secretary  by  that  date  copies  of  enacted 
regulations  or  otherwise  amends  its 
program  to  require  that  where  roads  or 
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ditches  are  left  at  the  top  of  the  backfill 
area,  the  highwall  will  be  shaved  and 
blended  into  the  surrounding  natural 
terrain, 

(d)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1932,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to 
prohibit  the  construction  of  diversion 
ditches  on  areas  with  landslide  potential 
as  required  in  30  CFR  816.43(d)  and  30 
CFR  817.43(d). 

(e)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to  clarify 
that  discharges  in  excess  of  standards 
allowed  under  EPA  regulations  for  coal 
mining  point  source  will  not  be  allowed. 
Furthermore,  pending  completion  of  the 
above,  Virginia  may  not  use  its  authority 
to  grant  exemptions  from  effluent 
limitations,  or  the  approval  will 
terminate. 

(f)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to 
provide  for  a  scale  distance  factor  df  60 
as  it  relates  to  the  maximum  pounds  of 
explosives  to  be  used  per  delay,  as 
required  in  30  CFR  817.65(k). 

(g)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to  allow 
only  five  pounds  or  less  of  explosive  to 
be  detonated  without  publishing  notice 
of  the  operator’s  blasting  schedule  as 
required  in  30  CFR  816.64(a)(1). 

(h)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to  require 
maximum  ground  vibrations  from  an 
explosive  detonation  to  be  1.0  inch  per 
second  as  required  in  30  CFR  616.65(i). 

(i)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
other  program  amendments  deleting 
provisions  allowing  for  disposal  of 
excess  spoil  on  unpermitted  areas  such 
as  lawns,  fields  or  commercial 
development  sites  at  the  request  and 
approval  of  the  landowner. 

(j)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to  delete 
the  language  in  its  Coal  Surface  Mining 
Technical  Handbook,  Standards  and 


Specifications  for  Diversion  Ditches, 
Abandonment  Procedures  Items  1  and  4 
regarding  the  elimination  of  temporary 
diversions  to  make  the  State  program 
consistent  with  30  CFR  816.43(e),  30  CFR 
816.44  (c)  and  (d),  30  CFR  817.43(e)  and 
30  CFR  817.44  (c)  and  (d). 

(k)  The  approval  found  in  §  946.10  will 
terminate  on  February  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  a  revised  policy  statement  clearly 
granting  field  inspectors  the  authority  to 
issue  immediate  cessation  orders  for 
imminent  danger  or  harm  if  he/ she  is 
unable  to  contact  the  supervisor  or 
enforcement  manager. 

(l)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to 
provide  acceptable  criteria  for  extending 
the  abatement  period  of  violations 
beyond  90  days  in  accordance  with  30 
CFR  843.12(f). 

(m)  The  approval  found  in  §  946.10 
will  terminate  on  October  15, 1982, 
unless  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  otherwise  amends  its 
program  to  require  an  authorized 
representative  of  the  Director  to  conduct 
an  investigation  prior  to  terminating  a 
violation  consistent  with  Section 
521(a)(5)  of  SMCRA  and  30  CFR 
843.12(e). 

(n)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to 
provide  for  those  situations  -where  the 
Director  shall  determine  that  a  pattern 
of  violations  exists  in  a  manner 
consistent  with  30  CFR  843.13(a)(3)  and 
(4). 

(o)  The  approval  found  in  §  946.10  will 
terminate  on  February  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  provisions  which  amend  its 
program  by  deleting  the  program 
narrative  rationale  of  “significant  legal 
and  financial  commitments"  (SLFC) 
which  provides  that  mere  ownership  of 
mineral  rights  or  the  right  to  mine 
constitutes  a  significant  legal  and 
financial  commitment  and  provide 
affirmative  assurance  that  SLFC  will  be 
interpreted  in  accordance  with  Federal 
law.  If  this  is  accomplished  by  a  policy 
statement,  it  must  be  accompanied  by  a 
legal  opinion  which  states  that  it  is 
enforceable  under  existing  State  law 
and  regulations. 

(p)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  it  program  to  delete 


the  language  requiring  a  citizen 
accompanying  an  inspector  sign  a 
waiver  providing  that  the  citizen  does  so 
at  his  or  her  own  risk,  and  providing 
that  neither  the  regulatory  authority,  nor 
its  personnel,  nor  the  operator,  nor  its 
personnel  shall  be  liable  for  any  injury 
or  damage  sustained  by  a  citizen. 

(q)  The  approval  found  in  §  946.10  will 
terminate  on  July  15, 1983,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  law  or  otherwise 
amends  its  program,  to  provide  for  the 
awarding  of  costs  and  attorneys'  fees 
against  the  State  in  judicial  and 
administrative  proceedings  consistent 
with  Section  525(e)  of  SMCRA. 

(r)  The  approval  found  in  §  946.10  will 
terminate  on  February  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  a  revised  policy 
statement  or  otherwise  amends  its 
program  to  make  its  coal  haul  roads 
policy  consistent  with  the  Federal 
requirements.  This  policy  must  be 
accompanied  by  a  legal  opinion  which 
states  that  it  is  enforceable  under 
existing  State  law  and  regulations. 

(s)  The  approval  found  in  §  946.10  will 
terminate  on  October  15, 1982,  unless 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to  define 
the  term  “affected  area”  consistent  with 
30  CFR  701.5. 

(FR  Doc.  81-35855  Filed  12-14-81;  8:45  am) 

BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  505 

[Army  Reg.  340-211 

Personal  Privacy  and  Rights  of 
Individuals  Regarding  Personal 
Records;  Exemptions 

agency:  Department  of  the  Army,  DoD. 
action:  Final  rule. 

summary:  This  notice  amends  §  505.9(b) 
of  Title  32  of  the  Code  of  Federal 
Regulations  (CFR)  by  removing  the 
exemptions  for  the  U.S.  Army  system  of 
records  A1015.06DAAG,  entitled  School 
Employee  File. 

EFFECTIVE  DATE:  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Dorothy  Karkanen,  Records 
Management  Division,  HQDA(DAAG- 
AMR-S),  Hoffman  Building  1,  2561 
Eisenhower  Ave..  Alexandria,  VA  22331, 
Telephone  703/325-6163. 
SUPPLEMENTARY  INFORMATION:  System 
of  records  A1015.06DAAG,  School 
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Employee  File;  no  longer  requires  any 
exemptions  from  the  Privacy  Act  of 
1974,  Title  5  United  States  Code,  Section 
552a  (Pub.  Law  93-579;  88  Stat.  1896  et 
seq.). 

PART  505— PERSONAL  PRIVACY  AND 
RIGHTS  OF  INDIVIDUALS  REGARDING 
THEIR  PERSONAL  RECORDS 

§505.9  [Amended] 

Accordingly,  §  505.9(b)  of  32  CFR  is 
amended  by  deleting  all  of  the 
exemptions  for  record  system 
A1015.06DAAG. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

December  9, 1981. 

[FR  Doc.  81-35842  Filed  12-14-81;  8:45  am] 

BILLING  CODE  3710-08-M 


Defense  Logistics  Agency 

32  CFR  Parts  1287  and  1289 

DLA  Consumer  Representation 
Program;  Standards  of  Conduct 

agency:  Defense  Logistics  Agency, 
Department  of  Defense. 

ACTION:  Removal  of  regulations. 

SUMMARY:  Part  1287  of  this  title  was 
issued  to  ensure  DLA  consumer 
representation  techniques  reflecting  the 
needs  of  the  consumer.  This  part  no 
longer  affects  the  public  and  is  of  no 
interest.  Part  1289  of  this  title  was  issued 
concerning  the  personal  conduct  of  DLA 
employees,  both  on  and  off  the  job,  and 
making  final  decisions  affecting  non- 
Federal  interests.  This  part  is  not  of 
interest  to  the  public. 

EFFECTIVE  DATE:  December  11, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Allen  V.  Macdonald,  Plans  and 
Projects  Analyst,  Cameron  Station, 
Alexandria,  Virginia  22314,  Telephone 
(202)  274-6176;  Ms.  Essie  A.  Schloss, 
Associate  Counsel  for  Administration 
and  Personnel,  Cameron  Station, 
Alexandria,  Virginia  22314,  Telephone 
(202)  274-6851 

Accordingly,  32  CFR  Chapter  XII  is 
amended  by  removing  Parts  1287  and 
1289. 

PART  1287— DLA  CONSUMER 
REPRESENTATION  PROGRAM 
[REMOVED] 

(5  U.S.C.  301;  10  U.S.C.  125, 133;  DoD 
Directive  5105.22,  January  5, 1977) 


PART  1289— STANDARDS  OF 
CONDUCT  [REMOVED] 

(Executive  Order  11222,  May  8, 1965,  as 
amended  by  Executive  Order  12107, 
December  28, 1978:  DoD  Directive  5500.7, 
January  15, 1977) 

Dated:  December  4, 1981. 

R.  F.  McCormack, 

Colonel,  USA,  Staff  Director,  Administration. 

|FR  Doc.  81-35611  Filed  12-14-81;  8:45  ami 

BILLING  CODE  3620-01-M 


Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Part  207 

Navigable  Waters,  Portsmouth  Naval 
Shipyard;  Correction 

AGENCY:  Army  Corps  of  Engineers/ 
Department  of  the  Army;  Defense. 
action:  Final  rule;  correction. 

summary:  The  regulations  which 
establish  a  restricted  area  in  the  waters 
around  the  Portsmouth  Naval  Shipyard, 
Kittery,  Maine,  were  amended  on 
August  26, 1981  (46  FR  43044-45).  That 
amendment  contained  an  error  in  a 
coordinate  which  defines  Area  No.  1. 
Latitude  43°4'47"N  should  read 
43°04'49"N.  For  clarity  the  corrected 
paragraph  is  reprinted  below  in  its 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  T.  Eppard,  DAEN-CWO-N, 
HQDA,  Washington,  DC  20314,  or  call 
(202)  272-0200. 

John  O.  Roach  II, 

Liaison  Officer  with  the  Federal  Register. 

PART  207— NAVIGATION 
REGULATIONS 

Accordingly,  the  Corps  of  Enginers  is 
correcting  the  description  of  Area  No.  1 
in  33  CFR  207.6(a)  to  read  as  follows: 

§  207.6  Piscatuqua  River  at  Portsmouth 
Naval  Shipyard,  Kittery,  Maine;  restricted 
area:  (a)  The  areas. 

Area  No.  1:  The  area  bounded  by  a 
line  at  a  point  on  the  easterly  side  of 
Seavey  Island  at  latitude  43°04'37"N, 
longitude  70°43'44"W,  thence  to  latitude 
43°04'36"N;  longitude  70°43'40"N,  thence 
to  the  pier  on  the  westerly  side  of  Clark 
Island  at  latitude  43°04'36.5"N,  longitude 
70°43'34"W;  thence  along  the  northerly 
side  of  Clark  Island  to  a  point  on  the 
easterly  side  at  latitude  43°04'37"N, 
longitude  70°43'25"W,  thence 
northeasterly  to  the  easterly  side  of 
Jamaica  Island  at  latitude  43°04'49"N, 
longitude  70°43'24"W,  thence  along  the 
southerly  and  westerly  sides  of  Jamaica 
Island  and  thence  generally  along  the 


easterly  side  of  Seavey  Island  to  the 
point  of  beginning. 
***** 

[FR  Doc.  81-35807  FUed  12-14-81;  8:45  am] 

BILUNG  CODE  3710-92-M 


POSTAL  SERVICE 
39  CFR  Part  601 

Procurement  of  Property  and  Services; 
Amendments  to  Postal  Contracting 
Manual 

AGENCY:  Postal  Service. 

ACTION:  Amendments  to  the  Postal 
Contracting  Manual. 

SUMMARY:  The  Postal  Service  hereby 
announces  certain  amendments 
intended  to  simplify  the  procedure  for 
recognizing  a  successor  in  interest  to  a 
Postal  Service  contract.  Also,  audit 
review  of  cost  or  pricing  data  for 
negotiated  procurement  actions  would 
not  be  required  if  the  procurement 
action  is  for  $250,000  or  less.  The 
existing  threshhold  is  $100,000.  Finally,  a 
number  of  minor  changes  are  made  to 
section  19  (Mail  Transportation 
Contracts),  and  three  new,  revised,  or 
replacement  forms  are  added. 

EFFECTIVE  DATE:  December  4, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Eugene  A.  Keller,  (202)  245-4818. 
SUPPLEMENTARY  INFORMATION:  The 
Postal  Contracting  Manual,  which  has 
been  incorporated  by  reference  in  the 
Code  of  Federal  Regulations  (See  39 
CFR  601.100)  has  been  amended  by  the 
issuance  of  PCM  Circular  81-7,  dated 
December  4, 1981. 

In  accordance  with  39  CFR  601.105, 
notice  of  these  changes  is  hereby 
published  in  the  Federal  Register  and 
the  text  of  the  changes  is  filed  with  the 
Director,  Office  of  the  Federal  Register. 
Subscribers  to  the  basic  manual  will 
receive  these  amendments  from  the 
Postal  Service.  (For  other  availability  of 
the  Postal  Contracting  Manual,  see  39 
CFR  601.104). 

Explanation  of  these  amendments  to 
the  Postal  Contracting  Manual  follows: 

Explanation: 

— Section  1-404  adds  a  simplified 
novation  procedure  for  contracts  of 
$75,000  or  less  or,  in  the  case  of 
contracts  for  the  performance  of 
services,  an  annual  rate  of  $75,000  or 
less.  The  requirement  for  a  novation 
agreement  in  order  to  recognize  a 
successor  in  interest  to  a  Postal  Service 
contract  is  deleted  for  contracts  of 
$20,000  or  less  or,  in  the  case  of 
contracts  for  the  performance  of 
services,  an  annual  rate  of  $20,000  or 
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less.  This  new  provision  supersedes 
section  XI  of  MI  PO-210-79-30, 
“Recognition  of  a  Successor  in  Interest” 
with  respect  to  contract  units. 

— 3-809,  which  requires  audit  review 
of  cost  or  pricing  data  for  negotiated 
procurement  actions  exceeding  $100,000 
in  amount,  is  revised  to  change  the 
$100,000  threshold  to  $250,000.  This 
increase  in  the  threshold  is  not  intended 
to  discourage  the  use  of  audit  services 
on  contracts  of  lesser  size  when 
appropriate.  See  3-809(b)(l)(ii). 

— 19-103.1(b)  corrects  the  reference. 

— 19-103.2  (a)  and  (b)  correct 
references. ' 

— 19-105.2  revises  the  definition  of  an 
advertised  contract. 

— 19-105.9  revises  the  definition  of  a 
negotiated  contract. 

-19-310.1, 19-410.1,  and  19-1010.1 
clarify  the  terms  on  which  highway,  rail, 
and  terminal  handling  contracts  may  be 
renewed. 

— Use  the  following  new,  revised,  or 
replacement  forms  immediately  when 
applicable: 

Form  7298,  Contract  Unit  Performance 
Bond,  September  1981. 

Form  7322,  Solicitation,  Offer  and 
Award  (Construction  Contract,  August 
1981. 

Form  7463,  Cost  Statement — Highway 
Transportation  Contracts,  June  1981. 

(5  U.S.C.  552(a),  39  U.S.C.  401,  404,  410,  411) 
W.  Allen  Sanders, 

Associate  General  Counsel  Office  of  General 
Law  and  Administration. 

[FR  Doc.  81-35825  Filed  12-14-81;  8:45  am] 

BILLING  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-7-FRL-1990-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  State  of  Kansas 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

SUMMARY:  Part  D  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1977  requires  that 
states  revise  their  State  Implementation 
Plans  (SIP)  for  all  areas  that  have  not 
attained  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  The  State 
of  Kansas  submitted  SIP  revisions  for  , 
attaining  the  carbon  monoxide  (CO) 
NAAQS  to  EPA  on  April  16, 1981,  in 
order  to  satisfy  the  requirements  of  Part 
D  for  the  South  Central  Kansas  Air 
Quality  Control  Region,  Sedgwick 
County,  Wichita  central  city 


nonattainment  area.  The  SIP  revision 
was  announced  as  available  for  public 
inspection  and  comment  in  the  May  22, 
1981,  Federal  Register  (46  FR  27972). 
EPA’s  proposed  action  on  the  submittal 
was  published  in  the  August  31, 1981, 
Federal  Register  (46  FR  43701). 

EPA  is  taking  final  action  to  approve 
all  elements  of  the  Kansas  plan  except 
one  element  which  EPA  conditionally 
approved  in  a  previous  action.  A 
discussion  of  conditional  approval  and 
its  practical  effect  appears  in 
supplements  to  the  General  Preamble  on 
July  2, 1979  (44  FR  38583)  and  November 
23, 1979  (44  FR  67182). 

DATE:  This  approval  is  effective 
December  15, 1981. 

ADDRESSES:  Copies  of  the  state 
submission,  all  public  comments 
received,  and  the  EPA  prepared 
evaluation  report  are  available  during 
normal  business  hours  at  those  locations 
listed  in  the  May  22, 1981  (46  FR  27972) 
and  August  31, 1981  (46  FR  43701), 
Federal  Registers. 

A  copy  of  the  state  submission  and 
this  notice  is  available  at:  The  Office  of 
the  Federal  Register,  1100  L  Street,  NW., 
Room  8401,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  T.  Marshall.  (816)  374-3791,  FTS 
758-3891. 

SUPPLEMENTARY  INFORMATION: 

A.  General  Discussion 

Part  D  of  the  CAA  requires  states  to 
revise  their  SIPs  for  all  areas  that  have 
not  attained  the  NAAQS.  The  April  16, 
1981,  Kansas  SIP  submission 
demonstrated  the  attainment  and 
maintenance  of  the  CO  NAAQS  by 
December  31, 1982,  for  the  Wichita 
nonattainment  area.  The  SIP  submittal 
documents  that  over  98  percent  of  the 
CO  emissions  in  the  Wichita  area  come 
from  transportation  sources.  There  is 
only  one  major  stationary  CO  source  in 
the  area,  and  it  is  controlled  to  the 
reasonably  available  control  technology 
(RACT)  level.  The  federal  motor  vehicle 
control  program  by  itself  will  cause 
enough  CO  emissions  to  be  reduced  that 
attainment  of  the  NAAQS  will  occur  by 
October  1983.  An  additional  CO 
reduction  of  639  tons  per  year  is  needed 
for  attainment  Jjy  December  1982.  The 
SIP  submittal  commits  to  the 
implementation  of  nine  transportation 
control  measures  (TCMs)  for  a  CO 
reduction  of  723  tons  per  year  and 
attainment  in  1982.  The  TCMs  being 
implemented  are  improved  mass  transit, 
expanded  carpool/vanpool  programs, 
improved  traffic  flow  projects,  and  a 
voluntary  inspection  and  maintenance 
(I/M)  program.  The  reader  should  refer 
to  the  August  31, 1981,  Federal  Register 


for  a  more  detailed  description  of  the 
SIP  revision,  the  criteria  for  plan 
approval,  and  EPA’s  evaluation  and 
proposed  action  on  the  approvability  of 
the  Kansas  SIP  submittal. 

B.  Conclusion 

For  the  reasons  stated  in  the  proposed 
rulemaking,  EPA  approves  the  Kansas 
SIP  revisions  for  the  South  Central 
Kansas  Interstate  Air  Quality  Control 
Region,  Wichita  nonattainment  area,  as 
meeting  the  requirements  of  Part  D  of 
the  CAA,  except  for  the  condition  in  the 
Kansas  Part  D  SIP  promulgated  in  the 
April  3, 1981,  Federal  Register  (46  FR 
20164).  The  April  3, 1981,  condition 
requires  the  state  to  pass  legislation  and 
amend  its  new  source  permit  regulations 
to  establish  permanent  regulations 
meeting  the  requirements  of  Section 
173(3)  of  the  CAA.  This  condition 
remains  in  effect  and  is  not  changed  by 
this  rulemaking.  The  reader  should  refer 
to  the  April  3, 1981  and  August  31, 1981, 
Federal  Registers  for  more  detailed 
information  on  the  Kansas  Part  D  SIP 
conditional  approval. 

EPA’s  policy  on  the  transition  from 
the  pre-1977  CAA  requirements  and 
those  resulting  from  die  1977  CAA 
amendments  is  described  in  detail  at  46 
FR  20169,  Column  3,  April  3, 1981, 
relating  to  the  approval  of  other  portions 
of  the  Kansas  SIP. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
rule  is  not  “major”  because  it  only 
approves  State  actions  and  imposes  no 
additional  substantive  requirements 
which  are  not  currendy  applicable  under 
State  law.  Hence  it  is  unlikely  to  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  to  have  other 
significant  adverse  impacts  on  the 
national  economy. 

EPA  finds  that  good  cause  exists  for 
making  these  amendments  effective 
immediately  for  the  following  reasons: 

1.  The  approvals  and  conditional 
approval  granted  today  lift  the 
construction  restriction  which  went  into 
effect  on  July  1, 1979;  and 

2.  The  immediate  effectiveness 
enables  sources  to  proceed  with 
certainty  in  conducting  their  affairs  and 
persons  seeking  judicial  review  of  the 
amendments  may  do  so  without  delay. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  action  only  approves  State 
actions  and  imposes  no  additional 
substantive  requirements. 
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Under  section  307(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  Under  section  307(b)(2),  the 
requirements  which  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  Sections 
110  and  301  of  the  Clean  Air  Act,  as 
amended. 

Dated:  December  8, 1981. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Kansas  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Section  52.870  is  amended  by 
adding  the  following  paragraph  (c)(ll): 


§52.870  Identification  of  plan. 
***** 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 
***** 

(11)  Kansas  submitted  SIP  revisions  to 
attain  and  maintain  the  National 
Ambient  Air  Quality  Standards  for 
carbon  monoxide  on  April  16, 1981,  for 
the  South  Central  Kansas  Interstate  Air 
Quality  Control  Region,  Wichita 
nonattainment  area.  The  plan  included 
commitments  to  complete  transportation 
control  measures  for  the  reduction  of 
carbon  monoxide  from  transportation 
related  sources  for  the  attainment  of  the 
national  standards  by  December  31, 
1982. 

2.  Section  52.873  is  amended  by 
adding  “carbon  monoxide”  to  the 
second  sentence  specifying  the 
pollutants  for  which  there  are  Part  D 
Kansas  SIP  approvals.  The  sentence  is 
revised  to  read  as  follows: 

§  52.873  Approval  status. 

*  *  *  Continued  satisfaction  of  the 
requirements  of  Part  D  for  the  ozone, 
carbon  monoxide,  and  TSP  portions  of 
the  Kansas  SIP  depends  on  the  adoption 
of  the  regulatory  element  of  the  plan  as 
permanent  amendments  to  the  Kansas 


Pollutant 

Air  quality  control  region  Particulate  matter  Sulfur  oxides 

Primary  Secondary  Primary  Secondary 


air  quality  regulations,  the  adoption  of  a 
regulation  covering  leaks  from  tank 
trucks  serving  bulk  petroleum  terminals 
and  vapor  recovery  system,  the 
adoption  and  submission  of  additional 
reasonably  available  control  technology 
(RACT)  requirements  for  any  source 
covered  by  Control  Technology 
Guidelines  issued  by  EPA  in  the  future, 
the  revision  of  the  new  source  review 
permit  regulation  to  comply  with  Section 
173(3)  of  the  CAA,  and  the  submission 
of  the  results  from  additional  study  of 
the  state's  determination  that  all  major 
sources  are  controlled  to  a  degree 
representing  RACT  and  of  a  compliance 
schedule  for  recommended  actions  to 
bring  these  sources  to  RACT,  as  needed. 
No  action  was  taken  on  the  non-Part  D 
requirements  of  the  Act. 

3.  Section  52.879  is  amended  by 
revising  the  attainment  date,  “c” 
(presently  below  standards),  for  carbon 
monoxide  in  the  South  Central  Kansas 
Interstate  air  quality  control  region  to 
“e”  (December  31, 1982).  The  Table  is 
amended  to  read  as  follows: 

§  52.879  Attainment  dates  for  national 
standards. 

*  *  *  _  *  * 


Nitrogen  dioxide  Carbon  monoxide 


Photochemical  oxidants 
(hydrocarbons) 


South  Central  Kansas  Interstate .  a .  a.. 


c. 


a. 


[FR  Doc.  81-35775  Filed  12-14-81:  8:45  am) 

BILUNG  CODE  6560-38-M 


40  CFR  Part  52 

[A-1-FRL  1987-1) 

Approval  and  Promulgation  of 
Implementation  Plans;  Sulfur-in  Fuel 
Revision  for  Eastman  Gelatine  Corp.; 
Massachusetts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  State:  Massachusetts. 

SUMMARY:  EPA  is  approving  a  revision 
to  the  Massachusetts  State 
Implementation  Plan  (SIP)  which  was 
submitted  on  September  24, 1981  by  the 
Commissioner  of  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering.  The  revision  being 
approved  today  revises  the  sulfur-in-fuel 
limitation  for  the  Eastman  Gelatine 


Corporation,  Peabody,  Massachusetts 
from  0.55  pounds  to  1.21  pounds  of  sulfur 
per  million  BTU  heat  release  potential. 
The  effect  of  this  revision  is  to  allow 
Eastman  Gelatine  to  bum  less  expensive 
higher  sulfur  content  oil. 

DATE:  This  action  will  be  effective  on 
February  16, 1982,  unless  notice  is 
received  on  or  before  January  14, 1982 
that  someone  wishes  to  submit  adverse 
or  critical  comments. 
addresses:  Written  comments  should 
be  addressed  to  Harley  Laing,  Chief,  Air 
Branch,  EPA  Region  I  (see  address 
below).  Copies  of  the  Massachusetts 
submittal  and  EPA’s  evaluation  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency, 
Region  I,  Air  Branch,. Room  1903,  JFK 
Federal  Building,  Boston,  Massachusetts 
02203;  Public  Information  Reference 
Unit,  Environmental  Protection  Agency, 


401  M  Street,  SW,  Washington,  D.C. 
20460;  Office  of  the  Federal  Register, 
1100  L  Street,  NW,  Room  8401, 
Washington,  D.C.,  and  Department  of 
Environmental  Quality  Engineering,  Air 
and  Hazardous  Materials  Division,  1 
Winter  Street,  Boston,  Massachusetts 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  McDonough,  Air  Branch,  EPA 
Region  I,  Room  1903,  JFK  Federal 
Building,  Boston,  Massachusetts,  02203. 
(617)  223-4448. 

SUPPLEMENTARY  INFORMATION:  On 

September  24, 1981  the  Commissioner  of 
the  Massachusetts  Department  of 
Environmental  Quality  Engineering  (the 
Massachusetts  Department)  submitted  a 
request  for  approval  of  a  revision  to 
Regulation  7.05(l)(d)  "Sulfur  Content  of 
Fuel  and  Control  Thereof  for  the 
Metropolitan  Boston  Air  Pollution 
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Control  District"  (the  Met-Boston 
District)  to  allow  the  Eastman  Gelatine 
Corporation  to  bum  higher  sulfur 
content  fuel  oil.  Eastman  Gelatine, 
located  in  Peabody,  Massachusetts,  has 
been  limited  to  the  burning  of  fuel  oil 
having  a  sulfur  content  not  greater  than 
0.55  pounds  per  million  British  thermal 
units  (Btu)  heat  release  potential 
(approximately  equivalent  to  1.0%  sulfur 
content  fuel  oil  by  weight).  The  revision 
to  Regulation  7.05(l)(d)  being  approved 
today  allows  Eastman  Gelatine  to  bum 
fuel  oil  having  a  sulfur  content  not 
greater  than  1.21  pounds  per  million  Btu 
heat  release  potential  (approximately 
equivalent  to  2.2%  sulfur  content  fuel  oil 
by  weight)  in  three  of  the  five  boilers  at 
Eastman  Gelatine. 

Technical  support  for  this  SIP  revision 
includes  an  evaluation  of  compliance 
with  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  sulfur  dioxide 
(S02)  using  mathematical  modeling  and 
monitoring  data.  NAAQS  are  maximum 
ambient  pollutant  concentrations  which 
are  set  to  protect  public  health  and 
welfare.  The  NAAQS  for  S02  are  80 
micrograms  per  cubic  meter  (pg/m3) 
(annual  average);  365  pg/m3  (24  hr. 
average);  and  1,300  pg/m3  (3  hr. 
average). 

The  EPA-approved  Industrial  Source 
Complex  (ISC)  dispersion  model  was 
used  to  predict  maximum  SO2  impact  on 
air  quality  caused  by  the  burning  of 
higher  sulfur  content  fuel  oil.  The  ISC 
model  is  the  appropriate  model  to  use 
because  of  the  low  height  of  the  the 
three  stacks  at  the  Eastman  Gelatine 
facility.  Seven  additional  major  sources 
(greater  than  100  tons  per  year  SOa 
emissions)  in  the  vicinity  of  Eastman 
Gelatine  were  included  in  the  modeling 
analysis. 

Existing  background  levels  of  SO, 
were  estimated  from  ambient  air 
monitoring  data  collected  at  the  nearest 
representative  monitoring  sites.  These 
estimated  background  concentrations 
were  added  to  SOx  impacts  predicted  by 
the  dispersion  model. 

The  predicted  ambient  SO2 
concentrations,  including  estimated 
background  concentrations,  do  not 
exceed  either  the  primary  or  secondary 
NAAQS  for  SO*. 

Eastman  Gelatine  Corp.  is  required  to 
meet  Prevention  of  Significant 
Deterioration  (PSD)  increments  for  SO2 
under  EPA’s  PDS  regulations 
promulgated  on  August  7, 1980  (45  FR 
52676).  The  PSD  increments  are 
allowable  incremental  increases  in 
ambient  pollutant  concentrations  which 
are  set  to  limit  air  quality  degradation 
over  baseline  levels.  Increases  in  sulfur 
dioxide  emissions  resulting  from 
relaxations  of  sulfur-in-fuel  limits  must 


show  compliance  with  PSD  increments 
if  the  increases  occur  in  or  impact  on  an 
area  in  which  a  baseline  date  has  been 
established.  A  baseline  date  is  the  date 
after  August  7, 1977  on  which  the  first 
PSD  permit  application  in  that  area  was 
filed  with  EPA  by  a  source  subject  to  the 
PSD  Regulations  as  amended  on  August 
7, 1980.  The  baseline  date  is  set  in  the 
area  designated  attainment  under 
Section  107  of  the  Clean  Air  Act  in 
which  the  source  subject  to  the  PSD 
regulations  is  located  and  in  all  Section 
107  designated  attainment  areas  on 
which  the  source  has  an  annual  impact 
of  1  pg/m3  SO2.  A  baseline  date  has 
been  set  in  Boston,  which  is  a  Section 
107  designated  attainment  area.  The 
emissions  from  Eastman  Gelatine 
impact  on  this  baseline  area  but  do  not 
consume  more  than  the  available 
increment. 

Although  the  burning  of  2.2%  sulfur 
content  fuel  oil  will  cause  an  increase  in 
particulate  emissions,  the  current 
particulate  emission  limitation  (0.12 
pounds  per  million  Btu  heat  input)  will 
not  be  violated.  Eastman  Gelatine  is 
required  to  conduct  stack  testing  to 
determine  compliance  with  the 
particulate  emission  limitation  within  60 
days  from  the  date  on  which  the  use  of 
the  higher  sulfur  oil  was  commenced. 

Since  this  SIP  revision  affects  only 
one  source  and  the  increase  in  SOx 
emissions  is  small  and  will  not  cause  or 
contribute  to  any  violation  of  the 
NAAQS  or  a  PSD  increment,  this 
rulemaking  is  considered 
noncontroversial.  Based  on  past 
experience  with  similar  SIP  revisions  in 
Region  I,  no  adverse  or  critical 
comments  are  expected.  Therefore,  this 
SIP  revision  is  being  published  as  a  final 
rulemaking  without  going  through 
proposed  rulemaking.  EPA  believes  that 
publishing  a  proposed  rulemaking  is 
unnecessary. 

However,  if  notice  is  received  on  or 
before  January  14, 1982,  notice  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  16, 
1982. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  the  Administrator  has  certified 
that  SIP  approvals  under  Section  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  46 
FR  8709  (January  27. 1981).  The  attached 


rule  constitutes  a  SIP  revision  approval 
under  the  January  27,  certification.  This 
action  approves  only  state  actions.  It 
imposes  no  new  requirements.  In 
addition,  this  action  only  applies  to  one 
facility. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“Major”  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  Major 
since  it  applies  to  only  one  source. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  Section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  to  enforce  these  requirements. 

After  evaluation  of  the  State’s 
submittal,  the  Administrator  has 
determined  that  the  Massachusetts 
revision  meets  the  requirements  of  the 
Clean  Air  Act  and  40  CFR  Part  51. 
Accordingly,  this  revision  is  approved 
as  a  revision  to  the  Massachusetts  State 
Implementation  Plan. 

(Sec.  110(a)  and  sea  301(a)  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7410(a)  and 
7601(a))) 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1981. 

Dated:  December  8, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  W— Massachusetts 

1.  Section  52.1120,  paragraph  (c)  as 
amended  by  adding  subparagraph  (43) 
as  follows: 

§  52. 1 1 20  Identification  of  plan. 

***** 

(c)  *  *  * 

(43)  A  revision  to  Regulation  7.05(l)(d) 
“Sulfur  Content  of  Fuels  and  Control 
Thereof  for  the  Metropolitan  Boston  Air 
Pollution  Control  District”  allowing  the 
burning  of  higher  sulfur  content  fuel  oil 
at  Eastman  Gelatine  Corporation, 
Peabody,  submitted  on  September  24, 
1981  by  the  Commissioner  of  the 
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Massachusetts  Department  of 
Environmental  Quality  Engineering. 

|FR  Doc.  81-35780  Filed  12-14-81:  8:45  am) 

BILLING  CODE  6560-38-M 

40  CFR  Part  52 
[  A-4-FRL- 1 938-7 ] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Revised  S02  Limits 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  February  25, 1977  (42  FR 
10994),  the  Administrator  approved 
revised  sulfur  dioxide  emission  limits  for 
the  Tennessee  implementation  plan.  The 
revised  plan  established  a  new  county 
classification  system  with  corresponding 
allowable  emission  limits  for  each  of  the 
six  county  classes.  On  March  13, 1980 
(45  FR  27757),  EPA  proposed  to  approve 
and  requested  comments  on  a  State 
submittal  which  added  a  new  Class  VII 
county  to  the  county  classification 
system  and  the  emission  limits  for  the 
sources  in  the  Class  VII  county.  EPA 
announces  today  that  it  is  approving  the 
State  of  Tennessee’s  revision  of  the 
sulfur  dioxide  county  classification 
system  and  the  emission  limits  for  the 
sources  in  the  new  Class  VII  county. 
OATES:  This  action  is  effective  January 
14, 1982. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  Tennessee  and  the  public 
comments  received  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

The  Office  of  the  Federal  Register,  1100 
L  Street,  N.W.,  Room  8401, 
Washington,  D.C.  20408 
Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C. 

20460 

Library,  Environmental  Protection 
Agency,  Region  IV,  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia  30308 
Tennessee  Air  Pollution  Control 
Division,  256  Capitol  Hill  Building, 
Nashville,  Tennessee  37219 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  W.  Pack,  EPA  Region  IV,  Air 
Programs  Branch,  345  Courtland  Street, 
N.E„  Atlanta,  Georgia  30308,  404/881- 
3286  or  FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  On 
February  25, 1977,  EPA  approved 
revisions  to  the  sulfur  dioxide  emission 
limits  in  the  Tennessee  implementation 
plan.  A  county  classification  system 
was  established  which  divided  the  State 


into  six  classes  of  counties  with 
emission  limits  for  sources  in  each  class 
county.  On  July  1, 1979,  the  State  of 
Tennessee  submitted  a  SIP  revision 
which  would  add  a  Class  VII  to  the 
classification  system.  Sources  in  the 
Class  VII  area  would  be  subject  to 
emission  limits  of  2.8  lbs.  per  MBTU 
heat  input  for  sources  greater  than  1,000 
MBTU  per  hour,  and  5.0  lbs.  per  MBTU 
heat  input  for  sources  1,000  MBTU  or 
less.  At  the  present,  only  Roane  County 
has  been  identified  in  the  new  Class  VII. 
This  revision  represents  a  relaxation 
from  1.2  to  2.8  lbs.  per  MBTU  for  large 
sources.  The  emission  limit  for  smaller 
sources  was  not  changed.  EPA  proposed 
approval  of  this  revision  on  March  13, 
1980. 

The  major  source  of  sulfur  dioxide 
emissions  in  Roane  County  is  the 
Tennessee  Valley  Authority  (TVA) 
Kingston  Power  Plant.  This  plant  has 
been  out  of  compliance  with  the  State 
emission  limits  for  a  period  of  time  and, 
until  the  recent  tie-in  of  tall  stacks,  has 
caused  violations  of  the  sulfur  dioxide 
ambient  standards  in  the  area.  EPA  and 
TVA  developed  a  compliance  schedule 
leading  to  the  compliance  of  all  TVA 
power  plants  including  the  Kingston 
plant.  The  air  quality  modeling 
demonstration  gave  credit  for  only  so 
much  of  the  stack  height  as  represented 
good  engineering  practice  (GEPJ.  The 
emission  limit  submitted  by  Tennessee 
to  revise  the  allowable  emissions  from 
1.2  lb  to  2.8  lb  per  MMBTU  for  large  fuel 
burners  is  consistent  with  the  results  of 
EPA’s  and  TVA’s  analysis. 

Several  comments  were  received  in 
response  to  EPA’s  proposal.  The 
Tennessee  Electric  Cooperative 
Association  (“Tennessee  Distributors”), 
commented  and  objected  to  the 
approval  of  the  2.8  lbs  per  million  BTU 
emission  limitation  at  the  TVA’s 
Kingston  Steam  Plant  on  the  grounds 
that  the  so-called  “Baker  Amendment” 
inserted  in  Section  123(a)  of  the  Clean 
Air  Act,  42  U.S.C.  7423(a),  mandates  that 
the  Kingston  emission  limitation  be  set 
on  the  basis  of  the  actual  stack  height 
which,  it  contends,  would  yield  a  more 
relaxed  4.0  lbs  per  MBTU  limit. 

Since  the  Baker  Amendment  gives  the 
State  of  Tennessee  and  EPA  the  right  to 
give  less  than  full  credit  to  the  Kingston 
stack  and  because  this  agency,  under 
the  United  States  Supreme  Court  case  of 
Union  Electric  v.  EPA,  427  U.S.  246 
(1976),  has  no  right  to  disapprove  an 
emission  limitation  more  stringent  than 
necessary  to  attain  and  maintain 
ambient  air  quality  standards,  the  2.8  lb 
limit  for  Kingston  will  be  approved  as 
submitted. 

The  TVA  and  the  Natural  Resources 
Defense  Council,  Inc.,  submitted 


comments  supporting  approval  of  the 
revision. 

After  the  closing  of  the  comment 
period,  the  State  of  New  York  filed 
comments  on  this  SIP  revision.  The 
comments  alleged  that  (the  State  of 
Tennessee  as  well  as)  EPA  did  not 
adequately  consider  the  interstate 
transport  problem  even  though  there  are 
long  range  air  quality  models  available. 
New  York  also  discussed  the  transport 
of  sulfates  and  their  contribution  to 
primary  and  secondary  TSP  NAAQS 
violations  in  the  State  of  New  York. 
Finally,  New  York  requested  that  EPA 
consider  the  cumulative  impact  on  New 
York’s  air  quality  of  several  pending  and 
final  sulfur  dioxide  SIP  revisions  for 
sources  in  Ohio,  Indiana,  West  Virginia, 
and  Tennessee. 

EPA’s  review  and  approval  of  the  SIP 
revision  is  consistent  with  Sections 
110(a)(2)(E)  and  126.  TVA  modeled  the 
revision  for  its  impact  on  S02 
concentrations.  The  modeling  indicated 
that  the  three  hour  concentrations  would 
be  the  highest  and  therefore  controlling 
in  setting  emission  limitations  for  the 
plants.  The  three  hour  highest 
concentrations  of  1163  mg/m3  occurred 
at  1.5  km  from  the  plant.  The  nearest 
state  boundary,  that  of  Georgia  is  130 
km.  The  nearest  point  in  New  York,  that 
of  the  far  southwest  corner,  is  926  km. 

TVA  modeled  the  Kingston  plant 
using  EPA  approved  reference  models. 
These  models  are  only  valid  out  to  50 
km  from  a  source.  Other  reference 
techniques  have  not  yet  been 
established  for  accurately  evaluating 
impacts  beyong  50  km.  Therefore  EPA 
was  unable  to  model  for  any  possible  air 
quality  impacts  in  border  states,  or  in 
New  York. 

New  York  indicated  that  it  also 
intended  its  comments  to  be  considered 
as  a  Section  126  Petition.  EPA  has 
decided  not  to  respond  to  New  York’s 
comments  in  the  context  of  this 
rulemaking  as  the  comments  primarily 
concern  the  aggregate  air  quality  impact 
of  several  sources,  rather  than  the 
impact  of  this  individual  SEP  revision. 
EPA  will,  however,  consider  New  York’s 
concerns  as  part  of  its  determination  of 
the  Section  126  Petition.  EPA  held  a 
Section  126  hearing  on  New  York’s 
petition  on  June  18,  and  19, 1981. 

All  of  the  comments  are  available  for 
review  at  EPA  Region  IV  office,  Air 
Programs  Branch.  > 

Action:  Accordingly,  the 
Administrator  approves  Tennessee’s 
revised  sulfur  dioxide  emission  limits  for 
the  new  Class  VII  county  added  to  the 
county  classification  system  of  Chapter 
1200-3-14  (Control  of  Sulfur  Dioxide 
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Emissions).;  This  action  is  effective 
January  14, 1982. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  I  hereby  certify  that  the  attached 
rule  will  not  if  promulgated  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  only  approves  state  actions. 
It  imposes  no  new  requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore,  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  merely 
ratifies  State  actions  and  imposes  no 
new  burden  on  sources. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  EPA’s 
approval  of  Tennessee’s  SOa  revision  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  Section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Tennessee  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1, 1981. 

(Sec.  110  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  7410)) 

Dated:  December  8, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  RR— Tennessee 

In  §  52.2220,  paragraph  (c)  is  amended 
by  adding  subparagraph  (35)  as  follows: 

§  52.2220  Identification  of  plan. 

***** 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified: 
***** 

(35)  Regulation  1200-3-14-.01,  -.02, 
-.03  for  control  of  sulfur  dioxide 


the  Tennessee  Department  of  Public 
Health. 

[FR  Doc.  81-35779  Filed  12-14-81;  8:45  am] 

BILLING  CODE  6560-38-41 


40  CFR  Part  52 
[A-4-FRL-1987-3] 

Alabama:  Approval  of  Alternative  VOC 
Compliance  Schedules  Florida: 
Approval  of  Gasoline  Bulk  Plant  Rule 
Revision 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  After  public  hearings,  the 
Alabama  Air  Pollution  Control 
Commission  adopted  alternative 
schedules  of  compliance  under  Parts 
6.14  and  6.15  of  the  Commission’s  Rules 
and  Regulations  on  June  23, 1981,  for  ten 
sources.  The  revision  was  formally 
submitted  to  EPA  on  June  25, 1981.  After 
review  of  these  schedules  for  achieving 
compliance  with  emission  limits  for 
volatile  organic  compounds  (VOC),  EPA 
today  is  approving  the  revision.  On 
October  15, 1980,  Flordia  submitted  a 
revision  which  includes:  (1)  the  adoption 
of  an  amendment  to  section  17-2.16(6)(i), 
FAC,  Nonattainment  Areas  Emission 
Limits  for  Ozone,  exempting  bulk  plants 
from  controls  other  than  submerged 
fillings  of  tanks  and  trucks;  (2)  the 
adoption  of  an  addition  to  section 
17-2.16(3),  Exemptions  to  the 
Nonattainment  Areas  Emission  Limits 
for  Ozone,  partially  exempting  from 
controls  gasoline  trucks  or  trailers  with 
capacities  of  4,500  gallons  or  less.  EPA 
is  approving  this  revision  also.  These 
actions  will  be  effective  60  days  from 
this  date  unless  notice  is  received  within 
30  days  that  someone  wishes  to  submit 
adverse  or  critical  comments. 

EFFECTIVE  DATE:  February  16, 1982. 
addresses:  The  Alabama  and  Florida 
submittals  may  be  examined  during 
normal  business  hours  at  the  following 
offices: 

Alabama  Air  Pollution  Control 
Commission,  645  South  McDonough 
Street,  Montgomery,  Alabama  36130 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301 
Office  of  the  Federal  Register,  1100  L 
Street  NWM  Room  8401,  Washington, 
D.C.  20408 

Public  Information  Reference  Unit, 


Library,  Environmental  Protection 
Agency,  Region  IV,  345  Courtland 
Street  NE.,  Atlanta,  Georgia  30365 
FOR  FURTHER  INFORMATION  CONTACT: 
Waymond  A.  Blackmon,  EPA,  Region 
IV,  Air  Programs  Branch,  345  Courtland 
Street  NE,  Atlanta,  Georgia  30365, 404- 
881-2864  or  FTS:  257-2864. 
SUPPLEMENTARY  INFORMATION:  After 
public  hearing,  the  Alabama  Air 
Pollution  Control  Commission  adopted 
regulations  on  June  23, 1981,  which  set 
forth  alternative  compliance  schedules 
for  ten  VOC  sources. 

The  original  compliance  date  for  nine 
of  the  sources  was  March  26, 1981.  The 
final  compliance  date  for  the  tenth 
source.  Revere  Brass  and  Copper,  Inc., 
was  January  28, 1981.  The  ten  sources 
and  the  revised  dates  for  final 
compliance  are  listed  below: 

•  Jefferson  County  facilities: 

— Crown  Central  Petroleum,  June  15, 

1981 

— U.S.  Steel  Corporation  (coil  coating 
operation),  July  26, 1981 
— Southeast  terminals  (Union  Oil 
Company),  September  30, 1981 
— Chevron  U.S.A.,  June  1, 1981 
— National  Can  Corporation,  May  19, 

1982 

•  Chevron  Oil  Company  (Montgomery 
and  Oxford  terminals),  July  26, 1981 

•  La  Gloria  Oil  and  Gas  Company, 
October  1, 1981 

•  Union  Oil  Company,  Southeast 
Terminals,  September  30, 1981 

•  Revere  Brass  and  Copper,  Inc., 
December  31, 1985 

The  final  compliance  dates  for  all  but 
two  of  the  ten  sources  have  already 
occurred.  The  revised  dates  for  the 
remaining  two  sources,  National  Can 
Corporation  and  Revere  Brass  and 
Copper,  Inc.,  will  not  interfere  with 
reasonable  further  progress  (RFP)  in 
attaining  National  Ambient  Air  Quality 
Standards. 

With  regard  to  the  Florida  revision,  it 
should  be  noted  that  EPA  guidance 
.provides  that  sources  with  potential 
emissions  under  100  tons /year  can  be 
exempted  from  Reasonably  Available 
Control  Technology  (RACT)  if  they  are 
located  in  nonattainment  areas  which 
are  projected  to  become  attainment  by 
1982.  The  bulk  plants  to  be  exempted 
range  in  potential  emissions  from  7-51 
tons.  Thus,  they  are  well  within  EPA’s 
recommended  cutoff  for  requiring  RACT 
control.  Also,  trucks  with  capacities  of 
4500  gallons  or  less  are  exempted  from 
control  under  certain  circumstances 
because  most  truck  trailers  of  this  size 


emissions,  adopted  on  July  1, 1979,  with  Library  Systems  Branch,  deliver  gasoline  to  exempted  small 

a  State  effective  date  of  November  16,  Environmental  Protection  Agency,  401  accounts  with  monthly  through-puts 

1979,  and  submitted  on  June  29, 1979,  by  M  Street  SW.,  Washington,  D.C  20460  under  20,000  gallons.  Even  with  these 
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exemption*  the  Florida  RFP  curve  still 
shows  an  adequate  cushion  for  VOC 
growth  in  the  seven  nonattainment 
counties. 

action:  Based  on  the  previous 
information,  EPA  is  today  approving  the 
Alabama  alternative  compliance 
schedules  for  VOC  emitting  sources  and 
the  revisions  to  Florida's  gasoline  bulk 
plant  rule.  The  public  should  be  advised 
that  this  action  will  be  effective 
February  16, 1982.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  subsequent  notices  will  be 
published  before  the  effective  date.  Hie 
subsequent  notice  will  withdraw  the 
final  action  and  begin  a  new  rulemaking 
by  announcing  a  proposal  of  the  action 
and  establishing  a  comment  period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  EPA’s 
approval  of  these  revisions  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  on  or  before 
February  16, 1982.  Under  section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  only  approves  State 
actions.  It  imposes  no  new  requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  merely 
ratifies  requirements  already  in  effect 
under  State  law,  and  has  no  significant 
economic  impact. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  States 
of  Alabama  and  Florida  was  approved 
by  the  Director  of  the  Federal  Register 
on  July  1, 1980. 

(Sections  110  and  172  of  the  Clean  Air  Act  as 
Amended  (42  U.S.C.  7410  and  7502)) 

Dated:  December  8, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  In  §  52.50,  paragraph  (c)  is  amended 
by  adding  subparagraph  (31)  as  follows: 


f  52.50  Identification  of  plan. 
***** 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 
***** 

(31)  Alternative  compliance  schedules 
for  VOC  sources,  submitted  on  June  25, 
1981.  by  the  Alabama  Air  Pollution 
Control  Commission. 

2.  In  §  52.520,  paragraph  (c)  is 
amended  by  adding  subparagraph  (55) 
as  follows: 

{  52.520  Identification  of  plan. 
****** 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 
***** 

(35)  Revision  of  gasoline  bulk  plant 
rule,  submitted  on  October  15, 1980,  by 
the  Florida  Department  of 
Environmental  Regulation. 

(Fit  Doc.  *1-3579*  Filed  1Z-14-M:  8:45  am] 

BJU.ING  CODE  8560-38-M 


40  CFR  Part  52 
l  A-7-FRL-1 993-1 ] 

Revision  to  State  Implementation  Plan 
for  Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  On  February  18, 1981,  the 
Missouri  Air  Conservation  Commission 
granted  a  variance  to  Amoco  Oil 
Company  for  its  Sugar  Creek  refinery. 
The  variance  was  submitted  as  a 
revision  to  the  Missouri  State 
Implementation  Plan  (SIP)  on  June  11, 

1981.  The  variance  allows  continued 
operation  of  the  facility  while  the 
company  installs  the  control  equipment 
necessary  to  comply  with  the  applicable 
state  regulation.  It  is  believed  that  the 
variance  will  not  jeopardize  the 
attainment  demonstration  set  forth  by 
the  SIP,  nor  interfere  with  the 
reasonable  further  progress  curve  as 
required  by  Part  D  of  the  1977 
Amendments  to  the  Clean  Air  Act.  The 
source  is  to  come  into  final  compliance 
with  the  state’s  regulation  by  June  1, 

1982. 

A  proposal  to  approve  the  state's 
submission  was  published  in  the  Federal 
Register  on  September  10, 1981,  46  FR 
45158-45159.  No  comments  were 
received  in  response  to  the  proposal. 

The  purpose  of  today's  notice  is  to  take 
final  action  to  approve  the  submission 
a9  a  revision  to  the  Missouri  SIP. 
EFFECTIVE  date:  This  action  will 
become  effective  January  14, 1982. 


addresses:  Copies  of  the  state 
submission  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 

Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 
M  Street  SW,  Washington,  D.C.  20460 
Environmental  Protection  Agency,  Air, 
Noise  and  Radiation  Branch,  324  East 
11th  Street,  Kansas  City,  Missouri 
64106 

Missouri  Department  of  Natural 
Resources,  Division  of  Environmental 
Quality,  2010  Missouri  Boulevard, 
Jefferson  City,  Missouri  65101. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mary  C.  Carter  at  (816)  374-3791  (FTS 
758-3791). 

SUPPLEMENTARY  INFORMATION:  On 

August  13, 1980,  the  Missouri  Air 
Conservation  Commission  approved  an 
amendment  to  regulation  10  CSR 10- 
2.260.  This  amendment  called  for  the 
installation  of  secondary  seals  on  all 
floating  roof  tanks  of  greater  than  40,000 
gallons  capacity  used  for  the  storage  of 
petroleum  liquid  having  a  true  vapor 
pressure  of  greater  than  1.5  pounds  per 
square  inch.  The  effective  date  of  the 
amendment  was  September  12, 1980, 
with  final  compliance  to  be  achieved  by 
not  later  than  October  1, 1981.  EPA 
approved  this  regulation  April  3, 1981,  at 
46  FR  20172.  The  American  Oil 
Company  (Amoco)  refinery  in  Sugar 
Creek,  Missouri,  is  the  only  facility 
believed  to  be  affected  by  this 
amendment. 

An  inspection  by  Amoco  revealed  that 
out  of  16  floating  roof  tanks  requiring  the 
installation  of  secondary  seals,  five 
would  require  an  additional  eight 
months  in  order  to  achieve  compliance. 

On  February  18, 1981,  after  notice  and 
public  hearing,  the  Missouri  Air 
Conservation  Commission  granted  a 
variance  to  the  Amoco  Sugar  Creek 
refinery,  allowing  continued  operation 
while  installing  the  necessary  secondary 
seals  on  tank  numbers  86,  90,  95, 126, 
and  176.  The  variance,  effective  during 
the  period  October  1, 1981,  through  June 
1, 1982,  requires  that  the  seals  be 
installed  in  accordance  with  the 
schedule  as  prescribed  in  the  order. 

For  reasons  more  fully  discussed  in 
the  proposed  rulemaking,  EPA 
determined  that  the  variance  would  not 
jeopardize  the  attainment  demonstration 
set  forth  by  the  SIP,  nor  interfere  with 
the  reasonable  further  progress  curve  as 
required  by  Part  D  of  the  1977 
Amendments.  The  proposed  EPA 
approval  was  published  on  September 
10, 1981.  EPA  received  no  comments  in 
response  to  the  proposed  rulemaking 
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and  is  now  taking  final  action  to 
approve  the  variance. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reason  for  this 
determination  is  that  it  only  approves  a 
state  regulation  and  affects  only  one 
source. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
rule  is  not  “major”  because  it  only 
approves  state  actions  and  imposes  no 
additional  substantive  requirements 
which  are  not  currently  applicable  under 
state  law.  Hence  it  is  unlikely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  to  have  other 
significant  adverse  impacts  on  the 
national  economy. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  Under  section  307(b)(2),  the 
requirements  which  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  Section  110 
of  the  Clean  Air  Act  as  amended. 

Dated:  December  8, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  implementation  Plan  for  the  State  of 
Missouri  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1981. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended ' 
as  follows: 

Subpart  AA— Missouri 

1.  Section  52.1320  is  amended  by 
adding  a  new  paragraph  (c)(35)  to  read 
as  follows: 

§  52.1320  Identification  of  plan. 

(c)  The  plan  revisions  listed  below 

were  submitted  on  the  dates  specified: 

*  *  * 

(35)  A  variance  from  Missouri  Rule  10 
CSR  10-2.260,  Control  of  Petroleum 
Liquid  Storage,  Loading  and  Transfer  for 
the  Kansas  City  Metropolitan  Area,  was 
submitted  by  the  Missouri  Department 
of  Natural  Resources  on  June  11, 1981. 


2.  Section  52.1335  is  amended  by  §52.1335  Compliance  schedules, 

adding  the  following  compliance  *  *  * 

schedule  to  the  end  of  the  existing  list  in 
§  1335(a)  as  follows: 

Missouri 


Source 


Location 


Regulation 

involved 


Date  adopted 


Effective  date 


Final  compliance 
date 


American  Oil  Co.  Sugar  Creek,  Mo .  10  CSR  10-2.260 ....  Feb.  18, 1981 _ Oct  1,  1981 _ June  1,  1982. 

(AMOCO). 


[FR  Doc.  81-35778  Filed  12-14-81:  8:45  am) 

BILLING  CODE  6560-38-M 


40  CFR  Part  52 
[A-1-FRL-1993-3] 

Revision;  Haverhill  Paperboard  Corp., 
Haverhill,  Massachusetts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  EPA  is  approving  a  revision 
to  the  Massachusetts  State 
Implementation  Plan  (SIP)  which  was 
submitted  on  July  14, 1981.  This  revision 
amends  Regulation  7.05(l)(c)  “Sulfur 
Content  of  Fuels  and  Control  Thereof  for 
the  Merrimack  Valley  Air  Pollution 
Control  District”  to  allow  Haverhill 
Paperboard  Corporation,  Haverhill, 
Massachusetts  to  increase  its  sulfur-in¬ 
fuel  content  from  1.4%  to  2.2%  upon 
completion  of  a  stack  extension 
consistent  with  EPA’s  current  stack 
height  policy.  The  effect  of  this  revision 
is  to  allow  Haverhill  Paperboard  to  bum 
less  expensive  fuel. 

DATES:  This  action  is  effective  February 
16, 1982. 

addresses:  Written  comments  should 
be  addressed  to  Harley  Laing,  Chief,  Air 
Branch,  EPA  Region  1  (see  address 
below).  Copies  of  the  Massachusetts 
submittal  and  EPA’s  evaluation  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency, 
Region  1,  Air  Branch,  Room  1903,  JFK 
Federal  Building,  Boston,  Massachusetts 
02203;  Public  Information  Reference 
Unit,  Environmental  Protection  Agency 
401  M  St.,  SW.,  Washington,  D.C.  20460; 
Office  of  the  Federal  Register,  1100  L 
Street,  NW.,  Room  8401,  Washington, 
D.C.  and  Department  of  Environmental 
Quality  Engineering,  Division  of  Air  and 
Hazardous  Materials,  1  Winter  Street, 
Boston,  Massachusetts  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  McDonough,  Air  Branch,  EPA 
Region  1,  Room  1903,  JFK  Federal 


Building,  Boston,  Massachusetts,  02203, 
(617)  223-4448. 

SUPPLEMENTARY  INFORMATION:  On  July 
14, 1981  the  Commissioner  of  the 
Massachusetts  Department  of 
Environmental  Quality  Engineering  (the 
Massachusetts  Department)  submitted  a 
request  for  EPA  approval  of  a  revision 
to  Regulation  7.05(1)  “Sulfur  Content  of 
Fuels  and  Control  Thereof’  which  would 
allow  the  Haverhill  Paperboard 
Corporation  to  bum  higher  sulfur 
content  fuel  oil  upon  completion  of  a 
stack  extension.  Haverhill  Paperboard 
Corporation,  rated  at  242  million  per 
hour  input  capacity,  is  located  in  the 
Merrimack  Valley  Air  Pollution  Control 
District  (Merrimack  Valley).  Regulation 
7.05(l)(c)  allows  approved  sources  in 
Merrimack  Valley  rated  at  100  million 
Btu  per  hour  heat  input  capacity  or 
greater  to  bum  fuel  with  a  maximum 
sulfur  content  of  1.21  pounds  per  million 
Btu  heat  release  potential 
(approximately  equivalent  to  2.2%  sulfur 
content  fuel  oil  by  weight). 

EPA  approved  a  SIP  revision  on  May 
21, 1979  (44  FR  29453)  which  allowed 
Haverhill  Paperboard  to  increase  its 
sulfur-in-fuel  content  from  1.0%  to  1,4% 
(0.55  and  0.75  lbs  sulfur  per  million  Btu, 
respectively).  The  technical  analysis 
done  in  support  of  this  decision 
indicated  that  the  use  of  fuel  oil  having  a 
sulfur  content  greater  than  1.4%  would 
jeopardize  air  quality  standards. 

Technical  support  for  the  present 
revision  includes  an  evaluation  of 
compliance  with  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  sulfur 
dioxide  (SO*)  based  on  an  increased 
stack  height,  using  mathematical 
modeling  and  monitoring  data.  NAAQS 
are  maximum  ambient  pollutant 
concentrations  which  are  set  to  protect 
public  health  and  welfare.  The  NAAQS 
for  SOa  are  80  pg/m3  (annual  average); 
365  pg/ra.3  (24-hr.  average);  and  1300  pg/ 
m3  (3-hr.  average).  Estimated 
background  concentrations  were  based 
on  monitoring  data  from  the  nearest 
representative  monitoring  site.  The  EPA 
approved  CRSTER  and  ISC 
mathematical  air  dispersion  models 
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were  used  to  predict  the  impact  that 
emissions  from  Haverhill  Paperboard 
will  have  on  air  quality.  The  modeling 
analyses  considered  the  effects  of  stack 
downwash  and  the  emissions  from  other 
major  sources  near  Haverhill 
Paperboard. 

This  technical  analysis  demonstrates 
that  the  burning  of  fuel  oil  having  a 
sulfur  content  of  1.21  lbs  per  million  Btu 
heat  release  potential  (approximately 
equivalent  to  2.2%  sulfur  content  fuel  oil 
by  weight)  at  the  Haverhill  Paperboard 
Corporation  will  not  cause  or  contribute 
to  violations  of  air  quality  standards 
provided  the  existing  100  ft  stack  is 
raised  to  a  total  height  of  160  ft.  The 
predicted  ambient  SO*  concentrations, 
including  estimated  background 
concentrations,  are  as  follows:  47  pg/m3 
(annual  average):  329  pg/m*  (24-hr. 
average);  and  708  pg/m3  (3-hr.  average). 

The  new  stack  height  of  160  feet  will 
not  exceed  Good  Engineering  Practice 
stack  height.  Therefore,  consistent  with 
current  EPA  stack  height  policy, 

Haverhill  Paperboard  is  allowed  to  use 
the  new  stack  height  of  160  feet  in  its 
mathematical  modeling  analysis. 

Haverhill  Paperboard  Corp.  is 
required  to  meet  Prevention  of 
Significant  Deterioration  (PSD) 
increments  under  EPA’s  PSD  regulations 
promulgated  on  August  7, 1980  (45  FR 
52676).  The  PSD  increments  are 
allowable  incremental  increases  in 
ambient  pollutant  concentrations  which 
are  set  to  limit  air  quality  degradation 
over  baseline  levels  The  PSD  increments 
for  S02  are  20  pg/m3  (annual  average); 

91  pg/m3  (24-hr.  average);  and  512  pg/m3 
(3-hr.  average).  Increases  in  sulfur 
dioxide  emissions  resulting  from 
relaxations  of  sulfur-in-fuel  limits  must 
show  compliance  with  PSD  increments 
if  the  increases  occur,  in  or  impact  on  an 
area  in  which  a  baseline  date  has  been 
established.  A  baseline  date  is  the  date 
after  August  7, 1977  on  which  the  first 
PSD  permit  application  in  that  area  was 
filed  with  EPA  by  a  source  subject  to  the 
PSD  regulations  as  amended  on  August 
7, 1980.  The  baseline  date  is  set  in  the 
area  designated  attainment  under 
Section  107  of  the  Clean  Air  Act  in 
which  the  source  subject  to  the  PSD 
regulations  is  located  and  all  Section  107 
designated  attainment  areas  on  which 
the  source  has  an  annual  impact  of  1  pg/ 
m3  S02.  A  baseline  data  has  been  set  in 
Lawrence,  Massachusetts  which  is  a 
Section  107  designated  attainment  area. 
The  emissions  from  Haverhill 
Paperboard  impact  on  the  city  of 
Lawrence  but  do  not  consume  more  than 
the  available  increment.  The  total 
increment  consumption  in  the  city  of 
Lawrence,  based  on  conservative 


mathematical  modeling,  is  as  follows:  7 
pg/m3  (annual  average);  32  pg/m*  (24-hr. 
average);  102  pg/m*  (3-hr.  average). 

Although  2.2%  fuel  oil  burning  will 
cause  an  increase  in  particulate 
emissions,  the  current  particulate 
emission  limitation  (0.12  pounds  per 
million  Btu)  will  not  be  violated. 

Since  this  SIP  revision  affects  only 
one  source  and  the  increase  in  SO* 
emissions  is  small  and  will  not  cause  or 
contribute  to  any  violation  of  the 
NAAQS  or  a  PSD  increment,  this 
rulemaking  is  considered 
noncontroversial.  Based  on  past 
experience  with  similar  SIP  revisions  in 
Region  I,  no  adverse  or  critical 
comments  are  expected.  Therefore,  this 
SIP  revision  is  being  published  as  a  final 
rulemaking.  EPA  believes  that 
publishing  a  notice  of  proposed 
rulemaking  will  be  unnecessary. 

However,  if  notice  is  received  January 
14, 1982  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that  ' 
this  action  will  be  effective  February  16, 
1982. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  the  Administrator  has  certified 
that  SIP  approvals  under  sections  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  46 
FR  8709  (January  27, 1981).  The  attached 
rule  constitutes  a  SIP  revision  approval 
under  the  January  27,  certification.  This 
action  approves  only  state  actions.  It 
imposes  no  new  requirements.  In 
addition,  this  action  only  applies  to  one 
facility. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  to  enforce  these  requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  Major 
since  it  applies  to  only  one  source. 

After  evaluation  of  the  State's 
submittal,  the  Administrator  has 
determined  that  the  Massachusetts 


revision  meets  the  requirements  of  the 
Clean  Air  Act  and  40  CFR  Part  51. 
Accordingly,  this  revision  is  approved 
as  a  revision  to  the  Massachusetts  State 
Implementation  Plan. 

(Section  110(a)  and  Section  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7410(a) 
and  7601(a))) 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1981. 

Dated:  December  0, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Section  52.1120,  paragraph  (c)  is 
amended  by  adding  subparagraph  (41) 
as  follows: 

§  52. 1 1 20  Identification  of  Plan. 

***** 

(c)  *  *  * 

*  *  /  *  *  * 

(41)  A  revision  to  Regulation  7.05(l)(c) 
“Sulfur  Content  of  Fuels  Control  Thereof 
for  the  Merrimack  Valley  Air  Pollution 
Control  District”  allowing  the  burning  of 
higher  sulfur  content  fuel  oil  at  Haverhill 
Paperboard  Corporation,  Haverhill. 

[FR  Doc.  81-35795  Filed  12-14-81;  8:45  am] 

BILLING  CODE  6560-38-M 


40  CFR  Part  52 
[A-6-FRL  1990-2] 

Approval  of  Implementation  Plans 
Texas:  Administrative  Revision 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  purpose  of  this  notice  is 
to  approve  an  administrative  revision  to 
the  Texas  State  Implementation  Plan 
(SIP).  The  Texas  Air  Control  Board 
(TACB)  in  accordance  with  40  CFR 
51.6(c)  submitted  an  administrative 
revision  to  Section  V  (Legal  Authority) 
on  July  23, 1981.  The  revision  describes 
the  TACB’s  legal  authority  to  carry  out 
and  enforce  the  Texas  Clean  Air  Act 
and  the  Federal  Clean  Air  Act.  It  is  an 
update  which  identifies  the  rules, 
regulations,  and  statutes  under  which 
TACB  operates.  This  action  will  be 
effective  on  February  16, 1982  unless 
notice  is  received  within  30  days  that 
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someone  wishes  to  submit  adverse  or 
critical  comments. 

DATE:  This  action  is  effective  February 
16, 1982. 

ADDRESSES:  Incorporation  by  reference 
material  is  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 

The  Office  of  the  Federal  Register,  1100 

L  Street  NE.,  Washington,  D.C.  Rm. 

8401 

Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

EPA  Library  Rm.  2404, 401  M  Street 

SW.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Estela  S.  Wackerbarth,  Implementation, 
Plan  Section,  Environmental  Protection 
Agency,  Region  6,  Air  and  Hazardous 
Materials  Division,  Air  Programs 
Branch,  1201  Elm  Street,  Dallas,  Texas 
75270,  (214)  767-1518. 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1981,  the  TACB  in  accordance  with 
40  CFR  51.6(c)  submitted  an 
administrative  revision  for  Section  V 
(Legal  Authority)  which  deletes  and 
supercedes  the  existing  approved 
Section  V  in  the  Texas  SIP.  EPA  has 
reviewed  the  State's  submittal  and 
developed  an  evaluation  report,1  which 
is  based  on  the  legal  requirements 
established  in  40  CFR  51.11  legal 
authority  and  SIP  requirements 
established  in  the  Clean  Air  Acts  (CAA) 
of  1977,  as  amended.  This  evaluation 
report  is  available  for  inspection  by 
interested  parties  during  normal 
business  hours  at  the  EPA  Region  6 
Office  and  the  other  addresses  listed 
above. 

The  revision  of  Section  V  (Legal 
Authority)  is  an  update  to  the  Texas  SIP 
and  includes  a  list  of  laws  and 
regulations  providing  TACB  with  legal 
authority;  a  description  of  the  principal 
areas  of  legal  authority  provided  to  the 
Texas  Air  Control  Board;  and  a 
description  of  the  extension  of  TACB’s 
authority  to  carry  out  additional  SIP 
requirements  of  the  1977  amendments  to 
the  Federal  Clean  Air  Act.  Approval  of 
this  package  does  not  affect  any  of  the 
December  18, 1979  (44  FR  74830)  and 
March  25, 1980  (45  FR  19231)  Part  D 
Approvals  or  Conditional  Approvals. 

Since  the  revision  included  in  this 
approval  notice  is  considered 
administrative  in  nature  and  minor  in 
substance,  EPA  is  today  approving  this 
revision  without  prior  proposal.  The 
public  should  be  advised  that  this  action 
will  be  effective  February  16, 1982. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 

’EPA  Review  of  Texas'  State  Implementation 
Plan  Revision  for  Section  V  (Legal  Authority). 


adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  it  imposes 
no  new  requirements. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  final 
rulemaking  is  available  only  by  the 
filing  of  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  16, 1982. 
Under  Section  307(b)(2)  of  the  Clean  Air 
Act,  the  requirements  which  are  the 
subject  of  today’s  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Under  Executive  Order  No.  12291, 

EPA  must  judge  whether  a  regulation  is 
"Major”  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  Major 
because  it  is  merely  approving  a  State 
action.  It  will  impose  no  new  regulatory 
requirements. 

Incorporation  by  reference  of  the  ~ 
State  Implementation  Plan  for  the  State 
of  Texas  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1981. 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  Section  110 
of  the  Clean  Air  Act,  as  amended,  42 
U.S  C.  7410. 

Dated:  December  8. 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  SS— Texas 

In  §  52.2270,  (c)  is  amended  by  adding 
subparagraph  (29)  as  follows: 

§  52.2270  Identification  of  plan. 

***** 

(c)  *  *  * 

(29)  An  administrative  revision  to 
Section  V,  Legal  Authority,  was 
submitted  by  the  TACB  on  July  23, 1981. 
(Nonregulatory). 

|FR  Doc.  81-35782  Filed  12-14-81:  8.45  am) 

BILLING  CODE  6 560-38- M 


40  CFR  Part  60 
[A-4-FRL  1977-8) 

Standards  of  Performance  for  New 
Stationary  Sources;  Alternative  Test 
Requirements  for  Anaconda  Aluminum 
Company’s  Sebree  Plant  Henderson, 
Kentucky 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  EPA  today  establishes 
alternative  performance  testing 
frequency  requirements  for  Anaconda 
Aluminum  Company’s  Sebree  plant  in 
Henderson,  Kentucky,  as  provided  in  40 
CFR  60.195(b).  Rather  than  conduct 
monthly  performance  tests,  this  source 
will  be  allowed  to  test  once  a  year.  This 
action  was  proposed  in  the  Federal 
Register  of  August  25, 1981  (46  FR 
42878);  no  comments  were  received. 
DATE:  This  action  is  effective  January  14, 
1982. 

ADDRESSES:  Background  information  is 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Facilities  Branch,  EPA  Region  IV,  345 
Courtland  Street  N.E.,  Atlanta,  Georgia 
30365. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joe  Riley,  Air  Facilities  Branch,  EPA 
Region  IV,  Atlanta,  GA  at  404/881-2786 
(FTS  257-2786). 

On  January  26, 1976  (41  FR  3828),  EPA 
promulgated  Standards  of  Performance 
for  New  Primary  Aluminum  Reduction 
Plants  as  Subpart  S  of  40  CFR  Part  60, 
pursuant  to  the  provisions  of  Section  111 
of  the  Clean  Air  Act.  Under  the  original 
standards,  the  affected  source  was 
required  to  conduct  a  performance  test 
on  startup  and  on  any  other  occasion 
the  Agency  might  require  a  test  under 
Section  114  of  the  Clean  Air  Act.  On 
June  30, 1980  (45  FR  44202),  EPA  revised 
40  CFR  60.195  to  require  performance 
testing  at  least  once  a  month  for  the  life 
of  a  new  primary  aluminum  plant.  At  the 
same  time,  however,  the  Agency 
provided  that  alternative  test 
requirements  could  be  established  for 
the  primary  control  system  or  an  anode 
bake  plant  if  the  source  could 
demonstrate  that  emissions  have  low 
variability  during  day-to-day  operations. 

On  AprjJ  12, 1977,  EPA  delegated  to 
the  Commonwealth  of  Kentucky 
authority  to  administer  Subpart  S  of  40 
CFR  Part  60.  Under  the  terms  of  the 
delegation,  performance  tests  were  to  be 
scheduled  and  performed  in  accordance 
with  the  procedures  set  forth  in  40  CFR 
Part  60  “unless  alternate  methods  or 
procedures  are  approved  by  the  EPA 
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Administrator."  Accordingly,  the 
Kentucky  Department  for  Natural 
Resources  and  Environmental  Protection 
transmitted  to  EPA  for  its  approval  a 
petition  for  alternative  test  requirements 
submitted  by  Anaconda  Aluminum 
Company  of  Henderson,  Kentucky. 

Anaconda  Aluminum  requested  that  it 
be  allowed  to  (1)  use  the  historic  mean 
for  primary  emissions  to  calculate  total 
monthly  pot-room  group  emissions 
instead  of  emissions  from  the  most 
recent  test.  (2)  change  the  frequency  of 
testing  the  anode  bake  plant  from  once  a 
month  to  once  a  year,  and  (3)  change  the 
frequency  of  testing  the  primary  control 
system  from  once  a  month  to  once  a 
year. 

On  the  basis  of  the  supporting 
information  submitted,  EPA  is  granting 
the  latter  two  requests  since  they  meet 
the  requirements  of  40  CFR  60.195(b). 
Actual  emissions  from  the  primary 
control  system  are  far  below  allowable 
emissions;  month-to-month  variations  in 
anode  bake  plant  emissions,  which  are 
well  below  the  allowable,  are  not  great 
enough  to  likely  result  in  emissions  in 
excess  of  the  standards  for  fluorides. 

The  Agency  does  not  find,  however, 
that  the  first  request  can  be  justified 
under  40  CFR  60.8(b).  and  it  is  herewith 
denied.  To  use  the  average  of  all  past 
performance  tests  of  the  primary  system 
to  calculate  emissions  would  defeat  the 
purpose  of  periodic  testing,  which  is  to 
detect  any  deterioration  in  the  control 
system. 

The  alternative  test  requirements 
established  today  will  apply  only  to  the 
Sebree  production  plant  of  Anaconda 
Aluminum  in  Henderson,  Kentucky. 

They  do  not  preclude  the  Agency  or  the 
Commonwealth  of  Kentucky  from 
requiring  performance  testing  at  any 
time.  Finally,  they  can  be  withdrawn  at 
any  time  the  Administrator  finds  that 
they  are  not  adequate  to  assure 
compliance  with  the  emission  standards 
applicable  to  this  source. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  today’s  action 
by  EPA  is  available  only  by  the  filing  of 
a  petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  cm  or  before  (60  days  from  date  of 
publication].  Under  section  307(b)(2)  of 
the  Cleaa  Air  Act  the  requirements 
which  are  the  subject  of  today’s  notice 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements.* 

Pursuant  to  the  provisions  of  5  U.S.C. 
section  606(b)  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
this  finding  is  that  this  action  only 
affects  one  facility. 


Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  merely 
relieves  one  source  of  part  of  the  burden 
of  demonstrating  compliance. 

This  regulation  was  submitted  to  the 
Office  of  Management  mid  Budget 
(OMB)  for  review  as  required  by 
Executive  Oder  12291. 

(Section  111  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7411)} 

Dated:  December  8. 1901. 

Anne  M.  Gorsuch. 

Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

Part  60  of  Chapter  1.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

In  §  60.195  paragraph  (b)(1)  is  added 
as  follows: 

§  60.195  Test  methods  and  procedures. 

(b)  *  *  * 

(1)  Alternative  testing  requirements 
are  established  for  Anaconda  Aluminum 
Company’s  Sebree  plant  in  Henderson. 
Kentucky:  the  anode  bake  plant  and 
primary  control  system  are  to  be  tested 
once  a  year  rather  than  once  a  month. 

[FR  Doc.  81-35794  Filed  12-14-81;  846  am) 

BILLING  CODE  6560-38-M 

40  CFR  Part  81 
(A-5-FRL 1992-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes:  Wisconsin 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

summary:  On  June  4, 1981,  the  State  of 
Wisconsin,  pursuant  to  section  107(d)(5) 
of  the  Clean  Air  Act,  requested  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  reduce  the  size  of  the  area  in 
Milwaukee  County  that  is  designated 
nonattainment  for  carbon  monoxide 
(CO).  EPA  has  reviewed  the 
redesignation  request  and  the  data 
submitted  by  the  State  to  support  the 
request  and  approves  reduction  of  the 
size  of  the  Milwaukee  County 
nonattainment  area. 

The  purpose  of  this  notice  is  to 
announce  receipt  of  the  redesignation 
request,  to  discuss  the  results  of  EPA’s 
review,  and  to  announce  final 
rulemaking  action  today  on  the 
redesignation  request 


DATES:  This  action  is  effective  February 
18, 1982  unless  notice  is  received  by 
January  14, 1982  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
addresses:  Copies  of  the  redesignation 
request  and  the  supporting  air  quality 
data  are  available  at  the  following 
addresses: 

Regulatory  Analysis  Section,  Air 
Programs  Branch,  Region  V,  US. 
Environmental  Protection  Ageney , 

230  South  Dearborn  Street,  Chicago, 
Illinois  60604 

Public  Information  Reference  Unit 
Room  2922,  U.S.  Environmental 
Protection  Agency,  401  M  Street  BW.. 
Washington,  D.C.  20460 
Michigan  Department  of  Natural 
Resources,  P.O.  Box  30028.  Lansing. 
Michigan  48909. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Ernstein,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  Region  V. 
U.S.  Environmental  Protection  Agency. 
230  South  Dearborn  Street  Chicago. 
Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION:  On 
.October  5, 1978,  pursuant  to  section  107 
of  the  Clean  Air  Act  (Act),  EPA 
designated  the  following  area  in 
Milwaukee  County,  Wisconsin  as 
nonattainment  for  the  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

Milwaukee  County:  Sub-city  area 
defined  as  follows 
North:  From  124th  St.  and  Silver 
Spring  Road  to  Sunny  Point  Road, 
north  on  Sunny  Point  Road  and 
North  River  Road  to  Good  Hope 
Road,  east  on  Good  Hope  Road  to 
Lombardy  Road. 

East:  From  Lombardy  and  Good  Hope 
Roads  south  on  Lombardy  to  Yates 
Road,  South  on  Yates  and  Monica 
Blvd.  to  the  Milwaukee  River,  south 
from  the  river  on  Humboldt  Blvd.  to 
the  Lake  Michigan  waterfront,  south 
from  the  waterfront  on  Clement 
Avenue  to  Layton  Avenue. 

South:  From  Layton  and  Clement 
Avenue  west  to  Layton  to  13th 
Street,  south  on  135th  to  Rawson 
Avenue,  west  on  Rawson  to  20th 
Street,  north  on  20th  to  Layton 
Avenue,  west  on  Layton  to  106th 
Street. 

West:  From  Layton  Avenue  and  106th 
to  Watertown  Plank  Road,  west  on 
Watertown  Plank  to  124th  St,  north 
on  124th  St.  to  Silver  Spring  Road. 
(40  CFR  81.351) 

Under  section  107(d)  of  the  Act  the 
designation  for  an  area  may  be  changed 
whenever  sufficient  data  exists  to 
warrant  a  redesignation.  A  change  in  an 
area’s  designation  from  primary 


\ 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Rules  and  Regulations  61127 


nonattainmeut  to  either  secondary 
nonattainment  or  attainment  may  be 
approved  if  there  are  eight  consecutive 
quarters  of  the  most  recent  quality 
assured,  representative  ambient  air 
quality  data  which  show  no  violation  of 
the  NAAQS. 

On  June  4, 1981,  the  State  of 
Wisconsin  requested  EPA  to  reduce  the 
size  of  the  nonattainment  area  in 
Milwaukee  County  to  the  following: 
North  75th  Street  and  West  Beckett 
Street  on  the  east.  West  Perkins  Avenue 
on  the  south,  North  77th  Street  on  the 
west,  and  West  Hope  Avenue  and 
Marion  Street  on  the  north. 

To  support  this  redesignation  request 
the  State  submitted  all  available  CO 
ambient  monitoring  data  collected 
between  1977  and  1980  for  all  State 
monitors  located  within  the  present 
nonattainment  area. 

Site  #419044  located  at  7528  West 
Appleton  had  12  exceedances  of  the 
eight-hour  average  CO  standard  in  1979, 
and  1  exceedance  in  1980.  This  was  the 
only  monitor  which  showed  violations 
of  the  NAAQS  and  the  State  of 
Wisconsin  considers  this  monitor  to  be 
representative  of  the  air  quality  in  the 
area  for  which  the  nonattainment 
designation  will  be  retained. 

The  remaining  monitors  in  the  area 
(Site  419040,  located  at  the  Harbor 
Commission;  Site  419042,  located  at 
Alverno  College;  Site  419045,  located  at 
3716  West  Wisconsin;  and  site  419080, 
located  at  the  Civic  Center)  all  have  9 
quarters  of  valid  data  which  show 
attainment,  with  no  exceedances.  This  is 
more  than  adequate  to  meet  the  criterion 
that  eight  quarters  of  valid  data  show  no 
exceedances. 

As  a  result  of  the  data  collected  at  the 
five  monitors  the  State  of  Wisconsin  has 
determined  that  the  present  CO 
nonattainment  area  should  be  reduced 
and  that  the  boundaries  described 
above  should  define  the  remaining 
nonattainment  area. 

After  reviewing  the  monitoring  data 
submitted  for  the  area  and  the  proposed 
boundary  modification,  EPA  has 
determined  that  the  monitoring  data  is 
valid  and  that  redesignation  is 
appropriate.  Therefore,  EPA  approves 
reduction  of  the  size  of  the  CO 
nonattainment  area  to  the  area 
described  above. 

This  final  rulemaking  action  is  being 
done  without  a  notice  of  proposed 
rulemaking  because  EPA  believes  this 
action  is  noncontroversial  and  of  limited 
impact  and  no  comments  are 
anticipated.  The  public  should  be 
advised  that  this  action  will  be  effective 
February  16, 1982. 

However,  if  EPA  is  notified  within  30 
days,  that  someone  wishes  to  submit 


adverse  or  critical  comments,  this  action 
will  be  withdrawn  as  final  rulemaking 
and  a  proposed  rulemaking  notice  will 
be  published  before  the  effective  date 
establishing  a  comment  period. 

Pursuant  to  the  provisions  of  5  U.S.C. 
section  605(b),  I  hereby  certify  on  that 
revisions  of  attainment  status 
designations  under  section  107(d)  of  the 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today’s  rulemaking  revises  an 
attainment  designation  under  section 
107(d)  and  will  remove  some  regulatory 
requirements  mandated  by  the  CAA. 

Under  Executive  Order  12291  (Order), 
EPA  must  also  judge  whether  a 
regulation  is  “major”  and,  therefore, 
subject  to  the  requirements  of  a 
regulatory  impact  analysis.  Today’s 
action  does  not  constitute  a  major 
regulation  because  it  only  changes  air 
quality  designations  and  imposes  no 


[FR  Doc.  81-35792  Filed  12-14-81;  8:45  am] 

BILUNG  CODE  6560-38-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  1-3  and  1-15 

[FPR  Arndt  217] 

Revisions  to  Contract  Cost  Principles 

AGENCY:  General  Services 
Administration. 
action:  Final  rule. 

SUMMARY:  Ibis  amendment  makes 
changes  to  the  cost  principles  for 
contracts  with  commercial  organizations 
and  contracts  with  State,  local,  and 
federally  recognized  Indian  tribal 
governments.  It  is  based  upon  revisions 
recently  made  in  the  Defense 
Acquisition  Regulation  and  Office  of 
Management  and  Budget  (OMB)  Circular 
A-87,  dated  January  15, 1981.  The 
intended  effect  is  to  provide  uniform 


regulatory  requirements.  Any  regulatory 
requirement  which  may  occur  as  a  result 
of  this  action  will  be  dealt  with  in  a 
separate  notice. 

This  Notice  of  Final  Rulemaking  is 
issued  under  the  authority  of  section  107 
of  the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7407). 

Dated:  December  8, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Section  81.351  of  Part  81  of  Chapter  1, 
Title  40,  Code  of  Federal  Regulations  is 
amended.  In  the  table  of  "Wisconsin- 
CO,”  the  entry  of  Milwaukee  County 
should  be  revised  to  read  as  follows: 

§81.351  Wisconsin. 


contract  cost  principles  for  Government- 
wide  use. 

EFFECTIVE  DATE:  January  18, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Philip  G.  Read,  Director,  Federal 
Procurement  Regulations  Directorate, 
Office  of  Acquisition  Policy  (703-557- 
8947). 

SUPPLEMENTARY  INFORMATION: 

Significant  changes  introduced  in  this 
amendment  are  as  follows: 

1.  The  cost  principles  set  forth  in 
Subpart  1-15.7  are  made  applicable  to 
federally  recognized  Indian  tribal 
governments  as  well  as  State  and  local 
governments. 

2.  Although  the  language  of  the 
regulation  addresses  both  grants  and 
contracts,  the  applicability  provisions  of 
the  Federal  Procurement  Regulations  are 
revised  to  apply  the  provisions  of 
Subpart  1-15.7  to  cost-reimbursement 
type  contracts  and  subcontracts  and  to 
the  pricing  of  negotiated  contracts  and 
contract  modifications  when  cost 
analysis  is  required. 


WtSCONSIN-CO 


Does  not  meet  primary 
standards 

Cannot  be  classified  or 
belter  than  national 
standards 

Wisconsin  Counties;  f  *  *  * 

Milwaukee; 

North  75th  Street  and  West  Beckett  Street  on  the  east 
West  Perkins  Avenue  on  the  south,  North  77th  Street  on 
the  west,  and  West  Hope  Avenue  and  Marion  Street  on 
the  north. 

X _ _ - 

• 

_  x. 

Street  to  6th  Street  the  east  boundary  is  6th  Street  from 
Wisconsin  Avenue  to  the  Menomonee  River,  the  south 
boundary  is  the  Menomonee  River,  and  the  west  boundary 
is  16th  Street  from  the  Menomonee  River  to  West  Wis¬ 
consin  Avenue. 

_  X 

• 
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3.  The  insurance  and  idemnification 
cost  principle  in  Subpart  1-15.2  is 
revised  with  respect  to  (a)  self-insurant* 
costs,  (b)  applicability  of  Cost 
Accounting  Standard  416,  and  (c) 
insurance  provided  by  captive  insurers 
and  fronting  insurance  companies. 

4.  The  cost  principle  pertaining  to 
termination  costs  in  Subpart  1-15.2  is 
revised  to  require  the  establishment  of 
separate  cost  accounts  to  accumulate 
and  identify  significant  settlement 
expenses. 

PART  1-3— PROCUREMENT  BY 
NEGOTIATION 

Subpart  1-3.7— Negotiated  Overhead 
Rates 

Section  1-3.703  is  amended  to  revise 
paragraph  (cj  to  read  as  follows: 

§  1-3.703  Applicability. 

***** 

(c)  Predetermined  overhead  rates  may 
be  used  in  cost-reimbursement  type 
research  and  development  contracts 
with  educational  institutions  (Pub.  L  87- 
638: 10  U.S.C.  2306  note),  cost- 
reimbursement  type  contracts  with 
nonprofit  organizations  subject  to  OMB 
Circular  A-122,  and  cost-reimbursement 
type  contracts  with  State,  local,  and 
federally  recognized  Indian  tribal 
governments  subject  to  CMB  Circular 
A-87.  The  use  of  such  rates  is 
permissive  and  not  mandatory.  In 
determining  whether  or  not 
predetermined  overhead  rates  should  be 
used  in  one  or  more  contracts  with  an 
institution,  consideration  should  be 
given  to  the  degree  of  stability  shown  in 
overhead  rates  and  their  bases  over  a 
period  of  years.  All  anticipated  changes 
in  the  contractor’s  volume  and  overhead 
shall  be  taken  into  consideration.  In 
addition  the  following  procedures  shall 
be  employed: 


PART  1-15— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

The  table  of  contents  for  Part  1-15  is 
amended  to  revise  the  title,  redesignate 
eight  entries,  and  add  two  entries  under 
Subpart  1-15.7  as  follows: 

Subpart  1-15.7— Contracts  with  State,  local 
and  federally  recognized  Indian  tribal 
governments 

1-15.702-6  Federally  recognized  Indian 
tribal  government 
1-15.702-7  Grant. 

1-15.702-8  Grant  program. 

1-15.702-8  Grantee. 

1-15.702-10  Local  unit. 

1-15.702-11  Other  State  or  local  agencies. 
1-15.702-12  Services. 

1-15.702-13  Supporting  services. 


1-15.709-6  Negotiation  and  approval  of 
indirect  cost  proposals  for  federally 
recognized  Indian  tribal  governments. 
1-15.709-7  Resolution  of  problems. 

Subpart  1-15.1— Applicability 

Section  1-15.108  is  revised  and  the 
heading  is  changed  to  read  as  follows: 

§  1-15.108  Contracts  with  State,  local,  and 
federally  recognized  Indian  tribal 
governments. 

Subpart  1-15.7  of  this  part  provides 
principles  and  standards  for  determining 
costs  applicable  to  contracts  with  State 
and  local  governments  and  federally 
recognized  Indian  tribal  governments. 
They  are  designed  to  provide  the  basis 
for  a  uniform  approach  to  the  problem  of 
determining  costs  and  to  promote 
efficiency  and  better  relationships 
between  these  governments  and  the 
Federal  Government.  The  principles 
shall  be  used  for  the  pricing  of 
negotiated  contracts  and  contract 
modifications  whenever  cost  analysis  is 
to  be  performed  pursuant  to  §  1-3.807-2 
and  for  the  determination  of  costs 
incurred  under  cost-reimbursement  type 
contracts  (including  subcontracts) 
except  those  with: 

(a)  Publicly  financed  educational 
institutions  subject  to  Subpart  1-15.3  of 
this  Part;  and 

(b)  Publicly  owned  hospitals  and  other 
providers  of  medical  care  subject  to 
requirements  promulgated  by  the 
sponsoring  Federal  agencies. 

Subpart  1-15.2— Contracts  With 
Commercial  Organizations 

1.  Section  1-15.205-18  is  revised  to 
read  as  follows: 

§  1-15.205-16  Insurance  and 
indemnification. 

(a)  Insurance  by  purchase  or  by  self- 
insuring  includes  coverage  which  the 
contractor  is  required  to  carry,  or  which 
is  approved,  under  the  terms  of  the 
contract;  and  any  other  coverage  which 
the  contractor- maintains  in  connection 
with  the  general  conduct  of  its  business. 
Any  contractor  desiring  to  establish  a 
program  of  self-insurance  applicable  to 
contracts  not  subject  to  Cost  Accounting 
Standard  (CAS)  416  must  comply  with 
the  self-insurance  provisions  of  the 
Standard  (see  4  CFR  416.50  (a)(2) ,  (a)(3), 
(a)(4),  and  (b)).  Approval  of  a 
contractor’s  self-insurance  program  in 
accordance  with  §  1-10.503  does  not 
constitute  a  determination  as  to  the 
allowability  of  the  program’s  cost  The 
amount  of  insurance  costs  which  may  be 
allowed  is  subject  to  the  cost  limitations 
and  exclusions  set  forth  in  the  following 
paragraphs. 


(1)  Costs  of  insurance  required  or 
approved,  and  maintained,  pursuant  to 
the  contrapt,  are  allowable. 

(2)  Costs  of  other  insurance 
maintained  by  the  contractor  in 
connection  with  the  general  conduct  of 
its  business  are  allowable  subject  to  the 
following  limitations: 

(i)  Types  and  extent  of  coverage  shall 
be  in  accordance  with  sound  business 
practice  and  the  rates  and  premiums 
shall  be  reasonable  under  the 
circumstances; 

(ii)  Costs  allowed  for  business 
interruption  or  other  similar  insurance 
shall  be  limited  to  exclude  coverage  of 
profit; 

(iii)  The  cost  of  property  insurance 
premiums  for  insurance  coverage  in 
excess  of  acquisition  cost  of  the  insured 
assets  is  allowable;  Provided,  the 
contractor  has  a  formal  written  policy 
ensuring  that  in  the  event  the  insured 
property  is  involuntarily  converted,  the 
new  asset  shall  be  valued  at  the  book 
value  of  the  replaced  asset  plus  or  minus 
adjustments  for  differences  between 
insurance  proceeds  and  actual 
replacement  cost.  If  the  contractor  does 
not  have  such  a  formal  written  policy, 
the  cost  of  premiums  for  insurance 
coverage  in  excess  of  the  acquisition 
cost  of  the  insured  asset  is  unallowable. 

(iv)  Costs  of  insurance  for  the  risk  of 
loss  of  or  damage  to  Government 
property  are  allowable  only  to  the 
extent  that  the  contractor  is  liable  for 
such  loss  or  damage,  and  such  insurance 
does  not  cover  loss  or  damage  which 
results  from  willful  misconduct  or  lack 
of  good  faith  on  the  part  of  any  of  the 
contractor’s  directors  or  officers,  or 
other  equivalent  representatives,  who 
have  supervision  or  direction  of  (A)  all 
or  substantially  all  of  the  contractor’s 
business,  (B)  all  or  substantially  all  of 
the  contractor’s  operations  at  any  one 
plant  or  separate  location  in  which  the 
contract  is  being  performed,  or  (C)  a 
separate  and  complete  industrial 
operation  in  connection  with  the 
performance  of  the  contract;  and 

(v)  Cost  of  insurance  on  the  lives  of 
officers,  partners,  or  proprietors  are 
allowable  only  to  the  extent  that  the 
insurance  represents  additional 
compensation.  (See  §  1-15.205-6.) 

(3)  Actual  losses  are  unallowable 
unless  expressly  provided  for  in  the 
contract,  except: 

(i)  Minor  losses  not  covered  by 
insurance,  such  as  spoilage,  breakage, 
and  disappearance  of  small  hand  tools, 
which  occur  in  the  ordinary  course  of 
doing  business,  are  allowable;  and  • 

(ii)  Losses  incurred  under  the  nominal 
deductible  provisions  of  purchased 
insurance,  in  keeping  with  sound 
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business  practices,  are  allowable  for 
contracts  not  subject  to  CAS  416  when 
the  contractor  elected  not  to  establish  a 
self-insurance  program.  Such  contracts 
are  not  subject  to  the  self-insurance 
provisions  of  CAS  416.  Also,  for 
contracts  subject  to  CAS  416,  and  those 
made  subject  to  the  self-insurance 
provisions  of  the  Standard  as  a  result  of 
the  contractor’s  having  established  a 
self-insurance  program  (see  paragraph  a 
of  this  section),  actual  losses  may  be 
used  as  a  basis  for  charges  under  a  self- 
insurance  program  when  the  actual 
losses  will  not  differ  significantly  from 
the  projected  average  losses  for  the 
accounting  period.  (See  4  CFR 
416.50(a)(2)(ii).) 

(4)  Contractors  operating  under  a 
program  of  self-insurance  must  obtain 
approval  of  the  program  when  required 
by  §  1-10.503. 

(b)  If  purchased  insurance  is 
available,  the  charge  for  any  self- 
insurance  coverage  plus  insurance 
administration  expenses  shall  not 
exceed  the  cost  of  comparable 
purchased  insurance  plus  associated 
insurance  administration  expenses. 

(c)  Insurance  provided  by  captive 
insurers  (insurers  owned  by  or  under  the 
control  of  the  contractor)  is  considered 
self-insurance  and  charges  therefor  must 
comply  with  the  self-insurance 
provisions  of  CAS  416.  However,  if  the 
captive  insurer  also  sells  insurance  to 
the  general  public  in  substantial 
quantities  and  it  can  be  demonstrated 
that  the  charge  to  the  contractor  is 
based  on  competitive  market  forces,  the 
insurance  will  be  considered  purchased 
insurance. 

(d)  The  allowability  of  premiums  for 
insurance  purchased  from  fronting 
insurance  companies  (insurance 
companies  not  related  to  the  contractor, 
but  who  reinsure  with  a  captive  insurer 
of  the  contractor)  shall  not  exceed  the 
amount  (plus  reasonable  fronting 
company  charges  for  services  rendered) 
which  the  contractor  would  have  been 
allowed  had  it  insured  directly  with  the 
captive  insurer. 

(e)  Self-insurance  charges  for  risks  of 
catastrophic  losses  are  not  allowable. 

(f)  Late  premium  payment  charges 
related  to  employee  deferred 
compensation  plan  insurance,  incurred 
under  sections  4007  or  4023  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  are  unallowable. 

(g)  Indemnification  includes  securing 
the  contractor  against  liabilities  to  third 
persons  and  any  other  loss  or  damage 
not  compensated  by  insurance  or 
otherwise.  The  Government  is  obligated 
to  indemnify  the  contractor  only  to  the 
extent  authorized  by  law,  which 
authorization  is  implemented  in  a 


provision  of  the  contract  except  as 
provided  in  paragraphs  (a)(3)  (i)  and  (ii) 
of  this  section. 

2.  Section  1-15.205-42  is  amended  to 
revise  paragraph  (f)  to  read  as  follows: 

§  1-15.205-42  Termination  costs. 

***** 

(f)  Settlement  expenses.  (1)  Settlement 
expenses,  including  the  following,  are 
generally  allowable: 

(1)  Accounting,  legal,  clerical  and 
similar  costs  reasonably  necessary  for 
the  preparation  and  presentation  to 
contracting  officers  of  settlement  claims 
and  supporting  data  with  respect  to  the 
terminated  portion  of  the  contract,  and 
for  the  termination  and  settlement  of 
subcontracts,  unless  the  termination  is 
for  the  default  of  the  contractor  (see  §  1- 
8.604(b)(1)  of  this  chapter): 

(ii)  Reasonable  costs  for  the  storage, 
transportation,  protection,  and 
disposition  of  property  acquired  or 
produced  for  the  contract;  and 

(iii)  Indirect  costs  related  to  salary 
and  wages  incurred  as  settlement 
expenses  in  paragraphs  (f)(1)  (i)  and  (ii) 
of  this  section;  normally,  such  indirect 
costs  shall  be  limited  to  payroll  taxes, 
fringe  benefits,  occupancy  costs,  and 
immediate  supervision. 

(2)  When  settlement  expenses  of  a 
termination  are  significant,  a  separate 
cost  account(s)  or  work  order(s)  shall  be 
established  to  accumulate  and  identify 
these  expenses  separately. 
***** 

The  caption  for  Subpart  1-15.7  is 
revised  to  read  as  follows: 

Subpart  1-15.7— Contracts  With  State, 
Local,  and  Federally  Recognized 
Indian  Tribal  Governments 

1.  Section  1-15.701-1  is  revised  to  read 
as  follows: 

§  1-15.701-1  Objectives. 

This  subpart  sets  forth  principles  for 
determining  the  allowable  costs  of 
programs  administered  by  State,  local, 
and  federally  recognized  Indian  tribal 
governments  under  contracts  with  the 
Federal  Government.  The  principles  are 
for  the  purpose  of  cost  determination 
and  are  not  intended  to  identify  the 
circumstances  or  dictate  the  extent  of 
Federal  and  State  or  local  participation 
in  the  financing  of  a  particular  contract. 
They  are  designed  to  provide  that 
federally  assisted  programs  bear  their 
fair  share  of  costs  recognized  under 
these  principles,  except  where  restricted 
or  prohibited  by  law.  No  provision  for 
profit  or  other  increment  above  cost  is 
intended. 

2.  Section  1-15.701-2  is  revised  to  read 
as  follows: 


§1-15.701-2  Policy  guides. 

The  application  of  these  principles  is 
based  on  the  fundamental  premises  that: 

(a)  State,  local,  and  federally 
recognized  Indian  tribal  governments 
are  responsible  for  the  efficient  and 
effective  administration  of  contract 
programs  through  the  application  of 
sound  management  practices. 

(b)  The  contractor  assumes  the 
responsibility  for  ensuring  that  federally 
assisted  program  funds  have  been 
expended  and  accounted  for  consistent 
with  underlying  agreements  and 
program  objectives. 

(c)  Each  contractor  organization,  in 
recognition  of  its  own  unique 
combination  of  staff  facilities  and 
experience,  will  have  the  primary 
responsibility  for  employing  whatever 
form  of  organization  and  management 
techniques  that  may  be  necessary  to 
ensure  proper  and  efficient 
administration. 

3.  Section  1-15.701-3  is  revised  to  read 
as  follows: 

§1-15.701-3  Application. 

These  principles  will  be  applied  as 
provided  in  §  1-15.108.  Although  the 
subsequent  language  of  this  Subpart  1- 
15.7  addresses  both  grants  and 
contracts,  the  Federal  Procurement 
Regulations  (FPR)  apply  the  provisions 
only  to  contracts.  Language  addressing 
grants  became  a  part  of  this  Subpart  1- 
15.7  because  it  was  adopted  from  OMB 
Circular  A-87,  dated  January  15, 1981 
(and  its  predecessor.  Financial 
Management  Circular  74-4),  which  apply 
to  grants,  contracts,  and  other 
agreements,  but  were  written  in  a  style 
primarily  addressing  grants.  Thus, 
where  grants  or  grantees  are  specifically 
addressed,  for  purposes  of  this 
regulation,  the  direction  should  be 
interpreted  as  pertaining  to  contracts 
and  contractors.  The  language 
addressing  grants  was  retained  to 
maintain  uniformity  with  OMB  Circular 
A-87,  and  the  structure  of  Subparts  1- 
15.3  and  1-15.6,  and  to  assist  those 
agencies  which  deal  with  both  contracts 
and  grants. 

4.  Section  1-15.702-5  is  revised  to  read 
as  follows: 

§  1-15.702-5  Federal  agency. 

“Federal  agency”  means  any 
department,  agency,  commission,  or 
instrumentality  in  the  executive  branch 
of  the  Federal  Government  which  makes 
grants  to  or  contracts  with  State,  local 
or  federally  recognized  Indian  tribal 
governments.' 

5.  Section  1-5.702-6  is  revised,  and  the 
heading  is  changed  to  read  as  follows: 
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§  1-15.702-6  Federally  recognized  Indian 
tribal  government. 

“Federally  recognized  Indian  tribal 
government”  means  the  governing  body 
or  a  governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any 
native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement 
Act,  85  Stat.  688)  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  by  the  Secretary  through  the 
Bureau  of  Indian  Affairs. 

6.  Section  1-15.702-7  is  revised,  and 
the  heading  is  changed  to  read  as 
follows: 

§1-15.702-7  Grant 

“Grant”  means  an  agreement  between 
the  Federal  Government  and  a  State, 
local,  or  federally  recognized  Indian 
tribal  government  whereby  the  Federal 
Government  provides  funds  or  aid  in 
kind  to  carry  out  specified  programs, 
services,  or  activities.  The  principles 
and  policies  stated  in  this  Subpart  1-15.7 
as  applicable  to  grants  in  general  also 
apply  to  any  federally  sponsored  cost- 
reimbursement  type  of  agreement 
performed  by  a  State,  local,  or  federally 
recognized  Indian  tribal  government. 

7.  Section  1-15.702-8  is  revised  and 
the  heading  is  changed  to  read  as 
follows: 

§  1-15.702-8  Grant  program. 

“Grant  program”  means  those 
activities  and  operations  of  the  grantee 
which  are  necessary  to  carry  out  the 
purposes  of  the  grant,  including  any 
portion  of  the  program  financed  by  the 
grantee. 

8.  New  Section  1-15.702-9  is  added  as 
follows: 

§  1-15.702-9  Grantee. 

“Grantee”  means  the  department  or 
agency  of  State,  local,  or  federally 
recognized  Indian  tribal  government 
which  is  responsible  for  administration 
of  the  grant. 

9.  Old  Sections  1-15.702-9  through  12 
are  redesignated  as  new  §§  1-15.702-10 
through  13  as  follows: 

§1-15.702-10  Local  unit 

“Local  unit”  means  any  political 
subdivision  of  government  below  the 
State  level. 

§  1-15.702-1 1  Other  State  or  local 
agencies. 

“Other  State  or  local  agencies"  means 
departments  or  agencies  of  the  State  or 
local  unit  which  provide  goods, 
facilities,  and  services  to  a  grantee. 


§  1-15.702-12  Services. 

“Services”  as  used  herein  means 
goods  and  facilities,  as  well  as  services. 

§  1-15.702-13  Supporting  services. 

“Supporting  services”  means  auxiliary 
functions  necessary  to  sustain  the  direct 
effort  involved  in  administering  a  grant 
program  or  an  activity  providing  service 
to  the  grant  program.  These  services 
may  be  centralized  in  the  grantee 
department  or  in  some  other  agency, 
and  include  procurement,  payroll, 
personnel  functions,  maintenance  and 
operation  of  space,  data  processing, 
accounting,  budgeting,  auditing,  mail 
and  messenger  service,  and  the  like. 

10.  Section  1-15.703-1  is  amended  to  ‘ 
revise  paragraph  (a)  to  read  as  follows: 

§  1-15.703-1  Factors  affecting  allowability 
of  costs. 

***** 

(a)  Be  necessary  and  reasonable  for 
proper  and  efficient  administration  of 
the  grant  programs,  be  allocable  thereto 
under  these  principles,  and  except  as 
specifically  provided  herein,  not  be  a 
general  expense  required  to  carry  out 
the  overall  responsibilities  of  State, 
local,  or  federally  recognized  Indian 
tribal  governments; 
***** 

11.  Section  1-15.709-3  is  revised  to 
read  as  follows: 

§  1-15.709-3  Instructions  for  preparation 
of  cost  allocation  plans. 

The  Department  of  Health  and  Human 
Services,  in  consultation  with  the  other 
Federal  agencies  concerned,  will  be 
responsible  for  developing  and  issuing 
the  instructions  for  use  by  grantees  in 
preparation  of  cost  allocation  plans. 

This  responsibility  applies  to  both 
central  support  services  at  the  State, 
local,  and  Indian  tribal  level  and 
indirect  cost  proposals  of  individual 
grantee  departments. 

12.  Section  1-15.709-4  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1-15.709-4  Negotiation  and  approval  of 
indirect  cost  proposals  for  States. 

*  *  *  *  * 

(b)  At  the  grantee  department  level  in 
a  State,  a  single  cognizant  Federal 
agency  will  have  responsibility  similar 
to  that  set  forth  in  paragraph  (a)  of  this 
section  for  the  negotiation,  approval, 
and  audit  of  the  indirect  cost  proposal. 
A  current  list  of  agency  assignments  is 
maintained  by  the  Office  of 
Management  and  Budget. 
***** 


13.  Section  1-15.709-5  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1-15.709-5  Negotiation  and  approval  of 
indirect  cost  proposals  for  local 
governments. 

***** 

v  (b)  A  list  of  cognizant  Federal 
agencies  assigned  responsibility  for 
negotiation,  approval,  and  audit  of 
central  support  service  cost  allocation 
plans  at  the  local  government  level  is 
maintained  by  the  Office  of 
Management  and  Budget. 
***** 

14.  Section  1-15.709-6  is  revised  and 
the  heading  is  changed  to  read  as 
follows: 

§  1-15.709-6  Negotiation  and  approval  of 
indirect  cost  proposals  for  federally 
recognized  Indian  tribal  governments. 

The  Federal  agency  with  the 
predominant  interest  in  the  work  of  the 
grantee  department  will  be  responsible 
for  necessary  negotiation,  approval,  and 
audit  of  the  indirect  cost  proposaL 

15.  Section  1-15.709-7  is  added  to  read 
as  follows: 

§  1-15.709-7  Resolution  of  problems. 

To  the  extent  that  problems  are 
encountered  among  the  Federal  agencies 
in  connection  with  §  §  1-15.709-4  and  1- 
15.709-5,  the  Office  of  Management  and 
Budget  will  lend  assistance  as  required. 

16.  Section  1-15.711-1  is  revised  to 
read  as  follows: 

§1-15.711-1  Accounting. 

The  cost  of  establishing  and 
maintaining  accounting  and  other 
information  systems  required  for  the 
management  of  grant  programs  is 
allowable.  This  includes  costs  incurred 
by  central  service  agencies  for  these 
purposes.  The  cost  of  maintaining 
central  accounting  records  required  for 
overall  State  or  Indian  tribal 
government  purposes,  such  as 
appropriation  and  fund  accounts  by  the 
Treasurer,  Comptroller,  or  similar 
officials,  is  considered  to  be  a  general 
expense  of  government  and  is  not 
allowable. 

17.  Section  1-15.711-10  is  revised  to 
read  as  follows: 

§  1-15.71 1-10  Compensation  for  personal 
services. 

(a)  General  Compensation  for 
personal  services  includes  all 
remuneration,  paid  currently  or  accrued, 
for  services  rendered  during  the  period 
of  performance  under  the  grant 
agreement,  including  but  not  necessarily 
limited  to  wages,  salaries,  and 
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supplementary  compensation  and 
benefits  (See  §  1-15.711-13).  The  costs 
of  such  compensation  are  allowable  to 
the  extent  that  total  compensation  for 
individual  employees:  (1)  Is  reasonable 
for  the  services  rendered;  (2)  follows  an 
appointment  made  in  accordance  with 
State,  local,  or  Indian  tribal  government 
laws  and  rules  and  which  meets  Federal 
merit  system  or  other  requirements, 
where  applicable;  and  (3)  is  determined 
and  supported  as  provided  in  paragraph 
(b)  of  this  section.  Compensation  for 
employees  engaged  in  federally  assisted 
activities  will  be  considered  reasonable 
to  the  extent  that  it  is  consistent  with 
that  paid  for  similar  work  in  other 
activities  of  the  State,  local,  or  Indian 
tribal  government.  In  cases  where  the 
kinds  of  employees  required  for  the 
federally  assisted  activities  are  not 
found  in  the  other  activities  of  the  State, 
local,  or  Indian  tribal  government, 
compensation  will  be  considered 
reasonable  to  the  extent  that  it  is 
oomparable  to  that  paid  for  similar  work 
in  the  labor  market  in  which  the 
employing  government  competes  for  the 
kind  of  employees  involved. 
Compensation  sarveys  providing  data 
representative  of  the  labor  market 
involved  will  be  an  acceptable  basis  for 
evaluating  reasonableness. 

(b)  Payroll  and  distribution  of  time. 
Amounts  charged  to  grant  programs  for 
personal  services,  regardless  of  whether 
treated  as  direct  or  indirect  costs,  will 


be  based  on  payroll?  documented  and 
approved  in  accordance  with  generally 
accepted  practice  of  the  State,  local,  or 
Indian  tribal  government.  Payrolls  must 
be  supported  by  time  and  attendance  or 
equivalent  records  for  individual 
employees.  Salaries  and  wages  of 
employees  chargeable  to  more  than  one 
grant  program  or  other  cost  objective 
will  be  supported  by  appropriate  time 
distribution  records.  The  method  used 
should  produce  an  equitable  distribution 
of  time  and  effort. 

18.  Section  1-15.711-14  is  revised  to 
read  as  follows: 

§  1-15.711-14  Employee  morale,  health, 
and  welfare  costs. 

The  costs  of  health  or  first-aid  clinics 
and/or  infirmaries,  recreational 
facilities,  employees'  counseling 
services,  employee  information 
publications,  and  any  related  expenses 
incurred  in  accordance  with  general 
State,  local,  or  Indian  tribal  policy  are 
allowable.  Income  generated  from  any 
of  these  activities  will  be  offset  against 
expenses. 

19.  Section  1-15.711-18  is  revised  to 
read  as  follows: 

$1-15.711-18  Legal  expenses. 

The  cost  of  legal  expenses  required  in 
the  administration  of  grant  programs  is 
allowable.  Legal  services  furnished  by 
the  chief  legal  officer  of  a  State,  local,  or 


Indian  tribal  government  or  his  staff 
solely  for  the  purpose  of  discharging  his 
general  responsibilities  as  legal  officer 
are  unallowable.  Legal  expenses  for  the 
prosecution  of  claims  against  the 
Federal  Government  are  unallowable. 

20.  Section  1-15.713-6  is  revised  to 
read  as  follows: 

§  1-15.713-6  Governor’s  expenses. 

The  salaries  and  expenses  of  the 
Office  of  the  Governor  of  a  State,  or  the 
chief  executive  of  a  political 
subdivision,  are  considered  a  cost  of 
general  State  or  local  government  and 
are  unallowable.  However,  for  a 
federally  recognized  Indian  tribal 
government,  only  that  portion  of  the 
salaries  and  expenses  of  the  office  of  the 
chief  executive  that  is  a  cost  of  general 
government  is  unallowable.  The  portion 
of  salaries  and  expenses  directly 
attributable  to  managing  and  operating 
programs  by  the  chief  executive  and  his 
staff  is  allowable.  The  allowable  portion 
shall  be  determined  by  the  federal 
cognizant  agency  and  the  Indian 
government  representatives  on  a 
reasonable  basis. 

(Sec.  206(c),  63  Stet.  380;  U.S.G  486(c)) 

Dated:  December  S,  1961. 

Ray  KDne, 

Acting  Administrator  of  General  Services. 

[FR  Doc.  81-38787  Filed  12-14-81;  8H6  am) 

BILLING  COM  683S-61-N 


Federal  Register 
Vol.  46.  No.  240 
Tuesday,  December  15,  1981 


61132 


Proposed  Rules 


This  section  of  toe  FEDERAL  REGISTER 
contain6  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  890  and  891 

Transfer  of  Enrollment  From  Uniform 
Plan  to  Indemnity  Benefit  Plan 

agency:  Office  of  Personnel 
Management 

ACTION:  Withdrawal  of  Proposed  Rule. 

summary:  The  Office  of  Personnel 
Management  is  withdrawing  its 
proposal  of  April  24, 1961, 46  FR  23262- 
23263,  that  would  have  transferred  all 
enrollees  of  the  Uniform  Plan,  except 
those  who  exercise  their  right  to  elect  to 
continue  coverage  under  the  Uniform 
Plan,  to  the  low  option  of  the  Indemnity 
Benefits  Plan,  a  participating  Federal 
Employees  Health  Benefits  plan.  The 
Office  has  determined,  for  a  variety  of 
reasons,  that  the  transfer  would  not  be 
appropriate  at  this  time. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gus  Ghessie,  Issuances  and  Instructions 
Branch,  Office  of  Pay  and  Benefits 
Policy,  Compensation  Group,  Office  of 
Personnel  Management,  Washington, 
D.C.  20415,  telephone  no.  (202)  632-4684. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  24, 1981, 46  FR 
23262-23263,  the  Office  proposed  a 
transfer  of  all  enrollees  of  the  Uniform 
Plan  (a  health  benefit  plan  established 
for  retired  former  Federal  employees,  or 
their  survivors,  who  were  ineligible  to 
participate  in  the  regular  Federal 
Employees  Health  Benefit  Program)  to 
the  low  option  of  the  Indemnity  Benefit 
Plan,  a  participating  Federal  plan.  This 
action  was  taken  because,  at  the  time,  it 
was  clearly  in  the  retirees'  best  interest; 
i.e„  the  Indemnity  Plan  provided  much 
better  overall  coverage  at  nearly  the 
same  cost.  However,  current  and 
continuing  congressional  interest  in 
legislation  to  make  the  FEHB  program 
assume  certain  Medicare  costs  for  FEHB 
enrollees,  thus  making  the  FEHB 
program  more  costly  for  these  enrollees, 
makes  it  unclear  whether  the  proposed 
transfer  of  Uniform  Plan  enrollees  to  the 


FEHB  program  would  be  in  their  best 
interest.  Additionally,  the  Government 
may  avoid  a  cost  of  $3-4  million 
annually  in  increased  contributions  to 
the  FEHB  Program  by  not  implementing 
the  proposed  regulation. 

U.S.  Office  of  Personnel  Management. 
Donald  J.  Devine, 

Director. 

[FR  Doc.  81-35758  Filed  12-4-81;  8:45  am[ 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Emergency  Planning  and 
Preparedness  for  Production  and 
Utilization  Facilities 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  provide  that  for  issuance 
of  operating  licensees  authorizing  only 
fuel  loading  and  low  power  operation 
(up  to  5%  of  rated  power),  no  NRC  or 
Federal  Emergency  Management 
Agency  review,  findings,  and 
determinations  concerning  the  state  of 
or  adequacy  of  offsite  emergency 
preparedness  shall  be  necessary.  The 
NRC  review  of  the  onsite  plan  will 
include  an  assessment  of  those  offsite 
elements  which  are  necessary  to 
evaluate  the  applicant’s  response 
mechanism. 

dates:  Comment  period  expires  January 
29, 1982.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  and 
suggestions  on  the  proposal  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  by  the  Commission 
may  be  examined  in  die  Commission’s 
Public  Document  Room  at  1717  H  Street, 
NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  Jamgochian,  Human  Factors 
Branch,  Office  of  Nuclear  Regulatory 


Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  2055S 
(telephone:  301-443-5942). 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  August  19, 1980,  the  Nuclear 
Regulatory  Commission  published  a 
revised  emergency  planning  regulation 
which  became  effective  on  November  3. 
1980  (45  FR  55402).  In  §  50.47.  the  rule 
requires  that: 

(a)(1)  No  operating  license  for  a  nuclear 
power  reactor  will  be  issued  unless  a  finding 
is  made  by  NRC  that  the  state  of  onsite  and 
offsite  emergency  preparedness  provides 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be  take*  in 
the  event  of  a  radiological  emergency. 

(2)  The  NRC  will  base  its  finding  on  a 
review  of  the  Federal  Emergency 
Management  Agency  (FEMA)  findings  and 
determinations  as  to  whether  State  and  local 
emergency  plans  are  adequate  and  capable  of 
being  implemented,  and  on  the  NRC 
assessment  as  to  whether  the  applicant's 
onsite  emergency  plan$  are  adequate  and 
capable  of  being  implemented. 

When  the  regulation  was  originally 
drafted  and  finally  promulgated,  the 
question  of  emergency  planning  and 
preparedness  licensing  requirements  for 
an  operating  license  authorizing  only 
fuel  loading  and  low  power  operation 
(up  to  5%  of  rated  power),  hereafter 
referred  to  as  “low  power  license.”  was 
not  fully  evaluated.  It  is  apparent  to  the 
Commission  that  the  emergency 
preparedness  requirements  for  a  low 
power  license  need  not  be  as  extensive 
as  those  requirements  for  a  full  power 
operating  license.  This  has  been  the 
Commission’s  position,  as  reflected  in 
the  informal  staff  practice  used  in  low 
power  licensing  reviews.  On  the  basis  of 
the  experience  gained  in  emergency 
preparedness  reviews  over  the  last  year, 
the  Commission  now  concludes  that 
evaluations  of  the  adequacy  of  offsite 
emergency  preparedness  and  the 
capability  of  offsite  response 
mechanisms,  as  measured  by  the  full 
requirements  of  10  CFR  50.47  (a)  and  (b) 
and  Part  50,  Appendix  E,  are  not 
necessary  prior  to  issuing  a  low  power 
license.  The  Commission's  position  is 
that  several  factors  contribute  to  a 
substantial  reduction  in  risk  and 
potential  accident  consequences  for  low 
power  testing  as  compared  to  the  higher 
risks  in  continuous  full  power  operation. 
First,  the  fission  product  inventory 
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generated  during  low  power  testing  is 
much  less  than  during  full  power 
operation  due  to  the  lower  level  of 
reactor  activity  and  short  period  of 
operation.  Second,  at  low  power,  there 
is  a  reduction  in  the  required  capacity  of 
systems  designated  to  mitigate  the 
consequences  of  an  abnormal 
occurrence  under  full  power  operation. 
Third,  the  time  scale  for  taking  actions 
to  identify  accident  causes  and  mitigate 
accident  consequences  is  much  longer 
than  at  full  power.  This  means  the 
operators  should  have  sufficient  time  to 
prevent  a  release  from  occurring.  In  the 
worst  case,  the  additional  time  available 
(at  least  10  hours)  even  for  a  postulated 
low  likelihood  sequence,  which 
eventually  results  in  release  of  the 
fission  products  accumulated  at  low 
power  into  the  containment,  would 
allow  adequate  precautionary  actions  to 
be  taken  to  protect  the  public  near  the 
site.  Consequently,  the  Commission  has 
determined  that  the  degree  of  emergency 
preparedness  that  is  necessary  to 
provide  adequate  protection  of  the 
public  health  and  safety  is  significantly 
less  than  that  required  for  full  operation. 

The  proposed  rule  change  provides 
that,  in  order  to  grant  a  low  power 
license,  only  a  finding  as  to  the 
adequacy  of  onsite  emergency  planning 
and  preparedness  is  required.  While  the 
proposed  rule  would  eliminate  the  need 
to  have  any  NRC  or  FEMA  review, 
findings,  or  determinations  on  the 
adequacy  of  offsite  agencies’  emergency 
planning  and  preparedness,  the  NRC 
review  of  the  licensees'  onsite  response 
mechanism  will  necessarily  include 
aspects  of  some  offsite  elements:1 
Communications;  notification; 
assistance  agreements  with  local  law 
enforcement,  fire  protection,  and 
medical  organizations;  and  the  like. 

Some  examples,  but  not  an  exclusive 
list,  where  review  of  an  applicant’s 
emergency  plan  would  involve  aspects 
of  some  offsite  elements  may  be  found 
in  .pertinent  portions  of  10  CFR 
50.47(b)(3),  (5),  (0).  (9),  and  (12).  The 
proposed  ride  only  provides  that  neither 
FEMA  nor  NRC  must  evaluate  the 
adequacy  and  capability  of  offsite 
preparedness  organizations  and  plans 
prior  to  issuance  of  a  low  power  license. 
Since  this  eliminates  the  need  to  obtain 
findings  from  FEMA  for  low  power 
licenses,  the  Commission  has  consulted 
with  FEMA.  FEMA  concurs  in  this 
approach  and  in  the  proposed  rule  as  a 
result  of  reviewing  the  level  of  general 

'  The  specific  aspects  of  these  elements  are 
elaborated  on  m  NUREG-0654/FEMA-REP-1,  Rev. 

1.  (November  1080).  The  NRC  will  review  only  those 
elements  under  each  of  the  planning  criteria  that  are 
essential  for  determining  the  licensee's  (not  State 
and  local  agencies’)  preparedness. 


planning  and  preparedness  activities 
that  are  taking  place  in  the  State  and 
local  jurisdictions  where  nuclear  power 
plants  are  expected  to  be  licensed. 

It  should  be  noted  that  the  staff 
proposes  to  evaluate  any  deficiencies 
which  may  exist  in  the  onsite  emergency 
plans  against  the  standards  in  §  50.47(b) 
and  Appendix  E  to  determine  their 
significance  to  low  power  operation.  See 
10  CFR  50.47(c).  This  is  consistent  with 
past  staff  practice  where  the  onsite 
appraisal  is  completed  and  any 
significant  deficiencies  are  remedied 
prior  to  issuance  of  a  full  power  license. 

Separate  Views  of  Commissioner 
Gilinsky 

1  do  not  agree  that  no  off-site 
protection  whatsoever  is  needed  under  a 
low  power  license.  1  agree  that  it  may  be 
very  limited,  but  some  measures  are 
needed  and  the  staff  should  include 
them  in  this  proposed  amendment 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C..  5  005(b). 
the  Commission  hereby  certifies  that 
this  rule  will  not  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  changes  concern  a 
clarification  of  the  elements  and 
findings  necessary  for  the  issuance  of  an 
operating  license  authorizing  only  fuel 
loading  and  low  power  operations  (up  to 
5%  of  rated  power)  for  nuclear  power 
plants  licensed  pursuant  to  Section  103 
and  104b  of  the  Atomic  Energy  Act  of 
1954.  as  amended.  42  U.S.C.  2133,  2134b. 
The  electric  utility  companies  owning 
and  operating  these  nuclear  power 
plants  are  dominant  in  their  service 
areas,  and  do  not  fall  within  the 
definition  of  a  small  business  found  in 
Section  3  of  the  Small  Business  Act,  15 
U.S.C.  632,  or  within  the  Small  Business 
Size  Standards  set  forth  in  13  CFR  Part 
121.  Accordingly,  there  is  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  of  1980. 

Paperwork  Reduction  Act  Statement 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 

L.  90-511),  the  NRC  has  made  a 
preliminary  determination  that  this 
proposed  rule  does  not  impose  new 
recordkeeping,  information  collection,  or 
reporting  requirements. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  title  5  of  the  United 
States  Code,  notice  is  hereby  given  that 
adoption  of  the  following  amendments 
to  10  CFR  Part  50  is  contemplated. 


PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

The  authority  citation  for  Part  50 
reads  as  follows: 

Authority:  Secs.  103. 104. 161. 182. 183, 189. 

68  Stat.  936.  937.  948.  953,  964. 95S.  956.  as 
amended  (42  U.S.C.  2133,  2134.  220L  2232, 

2233,  2239):  secs.  201.  202,  206.  88  Stat  1243. 
1244, 1246  (42  U.S.C.  5641.  5842, 5848).  unless 
otherwise  noted.  Section  50.78  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 
Section  50.78-50.81  also  issued  under  sea  184. 
68  Stat.  954,  as  amended  (42  U.S.C  2234). 
Sections  50.100-50.102  issued  under  sea  108, 

68  Stat.  955  (42  U.S.C.  2236).  For  die  purposes 
of  sea  223, 68  Stat  958,  as  amended  (42 
U.S.C.  2273).  S  50.41(i)  issued  under  sea  161i. 
68  Stat.  949  (42  U.S.C  2201(i));  §§  50.70,  50.71. 
and  50.78  issued  under  sec.  161o,  68  Stat.  950. 
as  amended  (42  U.S.C.  2201(o)).  and  the  laws 
referred  to  in  Appendices. 

1.  In  §  50.47,  introductory  text  is 
added  to  paragraph  (a),  the  introductory 
text  to  paragraph  (b)  is  revised, 
paragraph  (c)(1)  is  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  50.47  Emergency  plans. 

(a)  Except  as  provided  in  paragraph 
(d)  below:  *  *  * 

(b)  The  onsite  and,  except  as  provided 
in  paragraph  (d)  below,  offsite 
emergency  response  plans  for  nuclear 
reactors  must  meet  the  following 
standards: 

***** 

(c) (1)  Failure  to  meet  the  applicable 
standaixls  set  forth  in  paragraph  (b)  of 
this  section  may  result  in  the 
Commission  declining  to  issue  an 
Operating  License;  however,  the 
applicant  will  have  an  opportunity  to 
demonstrate  to  the  satisfaction  of  the 
Commission  that  deficiencies  in  the 
plans  are  not  significant  for  the  plant  in 
question,  that  adequate  interm 
compensating  actions  have  been  or  will 
be  taken  promptly,  or  that  there  are 
other  compelling  reasons  to  permit  plant 
operation. 

*  *  *  *  •  - 

(d)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  above,  no  NRC 
or  FEMA  review,  findings,  or 

__  determinations  concerning  the  state  of 
”  offsite  emergency  preparedness  or  the 
adequacy  of  and  capability  to 
implement  State  and  local  offsite 
emergency  plans  are  required  prior  to 
issuance  of  an  operating  license 
authorizing  only  fuel  loading  and/or  low 
power  operations  (up  to  5%  of  the  rated 
power).  Insofar  as  emergency  planning 
and  preparedness  requirements  are 
concerned,  a  license  authorizing  fuel 
loading  and/or  low  power  operation 
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may  be  issued  after  a  finding  is  made  by 
the  NRC  that  the  state  of  onsite 
emergency  preparedness  provides 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency.  The  NRC  will  base  this 
finding  on  its  assessment  of  the 
applicant’s  emergency  plans  against  the 
pertinent  standards  in  paragraph  (b) 
above  and  Appendix  E  of  this  Part. 

2.  §  50.54(q)  is  revised  to  read  as 
follows: 

§  50.54  Conditions  of  licenses. 
***** 

(q)  A  licensee  authorized  to  possess 
and/or  operate  a  nuclear  power  reactor 
shall  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 
applicable  standards  in  §  50.47(b)  and 
the  applicable  requirements  in 
Appendix  E  to  this  part.  A  licensee 
authorized  to  possess  and/or  operate  a 
research  reactor  or  a  fuel  facility  shall 
follow  and  maintain  in  effect  emergency 
plans  which  meet  the  requirements  in 
Appendix  E  to  this  part.  The  nuclear 
power  reactor  licensee  may  make 
changes  to  these  plans  without 
Commission  approval  only  if  such 
changes  do  not  decrease  die 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
applicable  standards  of  §  50.47(b)  and 
the  applicable  requirements  of 
Appendix  E  to  this  part.  The  research 
reactor  licensee  and/or  the  fuel  facility 
licensee  may  make  changes  to  these 
plans  without  Commission  approval 
only  if  such  changes  do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
requirements  of  Appendix  E  to  this  part. 
Proposed  changes  that  decrease  the 
effectiveness  of  the  approved  emergency 
plans  shall  not  be  implemented  without 
application  to  an  approval  by  the 
Commission.  The-licensee  shall  furnish  3 
copies  of  each  proposed  change  for 
approval;  and/or  if  a  change  is  made 
without  prior  approval,  3  copies  shall  be 
submitted  within  30  days  after  the 
change  is  made  or  proposed  to  the 
Director  of  the  appropriate  NRC  regional 
office  specified  in  Appendix  D,  10  CFR 
Part  20,  with  10  copies  to  the  Director  of 
Nuclear  Reactor  Regulation,  or,  if 
appropriate,  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 
***** 

Appendix  E  [Amended] 

3.  Section  I  of  Appendix  E  to  10  CFR 
Part  50  is  revised  to  read  as  follows 
[footnotes  unchanged): 


I.  Introduction 

Each  applicant  for  a  construction  permit  is 
required  by  5  50.34(a)  to  include  in  the 
preliminary  safety  analysis  report  a 
discussion  of  preliminary  plans  for  coping 
with  emergencies.  Each  applicant  for  an 
operating  license  is  required  by  §  50.34(b)  to 
include  in  the  final  safety  analysis  report 
plans  for  coping  with  emergencies. 

This  appendix  establishes  minimum 
requirements  for  emergency  plans  for  use  in 
attaining  an  acceptable  state  of  emergency 
preparedness.  These  plans  shall  be  described 
generally  in  the  preliminary  safety  analysis 
report  and  submitted  as  part  of  the  final 
safety  analysis  report. 

The  potential  radiological  hazards  to  the 
public  associated  with  the  operation  of 
research  and  test  reactors  and  fuel  facilities 
licensed  under  10  CFR  Parts  50  and  70 
involve  considerations  different  than  those 
associated  with  nuclear  power  reactors. 
Consequently,  the  size  of  Emergency 
Planning  Zones2  (EPZs)  for  facilities  other 
than  power  reactors  and  the  degree  to  which 
compliance  with  the  requirements  of  this 
section  and  sections  II,  III,  IV,  and  V  as 
necessary  will  be  determined  on  a  case-by¬ 
case  basis.2 

Notwithstanding  the  above  paragraphs,  in 
the  case  of  an  operating  license  authorizing 
wily  fuel  loading  and/or  low  power 
operations  up  to  5%  of  rated  power,  no  NRC 
or  FEMA  review,  findings,  or  determinations 
concerning  the  state  of  offsite  emergency 
preparedness  or  the  adequacy  of  and 
capability  to  implement  State  and  local 
offsite  emergency  plans,  as  defined  in  this 
Appendix,  are  required  prior  to  the  issuance 
of  such  a  license. 

***** 

Dated  at  Washington,  DC  this  10th  day  of 
December  1981. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 

Secretary  of  the  Commission. 

|FR  Doc.  81-35830  Filed  12-14-81;  8:45  am] 
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10  CFR  Part  50 

Emergency  Planning  and 
Preparedness:  Exercises 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  proposed-rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
emergency  planning  regulations.  The 
proposed  change  clarifies  that  full-scale 
emergency  preparedness  excercises  are 
part  of  the  operational  inspection 
process  and  are  required  prior  to 
operation  above  5%  of  rated  power  but 
not  for  a  Licensing  Board,  Appeal  Board 
or  Commission  licensing  decision. 

DATE:  Comment  period  expires  January 
14, 1982.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 


to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

ADDRESSES:  Intersted  persons  are 
invited  to  submit  written  comments  and 
suggestions  on  the  proposed  rule  change 
and/or  the  supporting  Value/Impact 
analysis  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Docketing  and  Service 
Branch.  Copies  of  the  Value/Impact 
analysis  and  of  the  comments  received 
by  the  Commission  may  be  examined  in 
the  Commission’s  Public  Document 
Room  at  1717  H  Street  NW., 

Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Jamgochian,  Human  Factors 
Branch,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
(telephone:  301-443-5942). 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1980  the  NRC’s  new 
regulations  on  emergency  planning 
became  effective  (45  FR  55402,  August 
19, 1980).  The  new  rules  included 
requirements  for  the  conduct  of  both 
full-scale  and  small-scale  emergency 
planning  exercises.  10  CFR  50.47(b)(14); 
10  CFR  Part  50,  App.  E,  section  F. 
However,  the  rules,  as  promulgated, 
were  unclear  regarding  the  role  which 
the  actual  conduct  of  exercises  or  the 
actual  state  of  emergency  preparedness 
would  play  in  initial  licensing  decisions. 
On  the  one  hand,  the  actual  conduct  of 
one  or  more  exercises  could  reasonably 
be  viewed  as  analogous  to  the  many 
other  preoperational,  startup,  or 
operational  tests  required  by  NRC 
regulations  or  license  conditions. 
Viewed  in  this  light,  the  completion  of 
an  exercise  would  not  be  a  prerequisite 
to  issuance  of  any  operating  license. 
Rather,  the  completion  of  an  exercise 
would  be  treated  as  a  source  of 
information  that  could  form  a  basis  for 
NRC  enforcement  action  or  increased 
interaction  between  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  State  or  local  emergency 
planning  agencies.  The  findings  on 
emergency  planning  required  prior  to 
issuance  of  a  license  would,  insofar  as 
satisfactory  implementation  of 
emergency  response  plans  or  actual 
state  of  preparedness  are  concerned,  be 
essentially  predictive  in  nature. 

On  the  other  hand,  one  could  also 
conceivably  view  the  completion  of  an 
exercise  as  a  prerequisite  to  license 
issuance.  Viewed  in  this  light,  the 
findings  required  prior  to  license 
issuance  would  not  be  predictive  but 
would  rather  reflect  the  actual  state  of 
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implementation  or  preparedness  at  the 
moment  just  prior  to  license  issuance. 

The  NRC  is  proposing  to  clarify  its 
rule  to  indicate  that  the  former  view  of 
the  role  of  emergency  planning  exercises 
and  state  of  emergency  preparedness  is 
the  preferred  one.  There  are  two  reasons 
for  this  approach.  First,  making  the 
conduct  of  a  full-scale  exercise,  which 
includes  participation  by  several 
Federal,  State,  and  local  agencies  as 
well  as  the  applicant,  a  prerequisite  to 
license  issuance  would  require  that,  as  a 
practical  matter,  the  exercises  be 
conducted  some  months  before  license 
issuance  so  that  the  exercise  results  can 
be  factored  into  the  informal 
prelicensing  review  process  and  any 
pending  adjudicatory  hearings  which 
are  considering  relevant  emergency 
planning  issues.  Recent  experience 
indicates  that  this  could  result  in 
premature  exercises  that  do  not 
accurately  reflect  the  abilities  of  the 
affected  agencies.  If  the  exercises  are 
segregated  from  the  prelicensing  review, 
then  they  can  be  conducted  at  a  later 
time  during  the  early  phase  of  operation 
when  equipment  and  procedures  are 
fully  in  place  and  the  exercise  will  more 
accurately  reflect  emergency  planning 
capabilities. 

Second,  the  actual  state  of 
implementation  of  emergency  plans  or 
state  of  emergency  preparedness  is 
something  that  can  vary  throughout  the 
term  of  the  license.  The  nature  of  NRC’s 
regulatory  oversight  should  be  more  or 
less  constant  throughout  the  license 
term,  and  there  should  be  no  special 
significance  attached  to  the  actual  state 
of  implementation  or  preparedness  at 
the  time  just  prior  to  license  issuance. 
The  important  point  is  that  exercises 
should  take  place  early  in  the  plant’s 
lifetime  and  continue  periodically  during 
plant  operation.  Of  course,  there  should 
be  reasonable  assurance  prior  to  license 
issuance  that  there  are  no  barriers  to 
emergency  planning  implementation  or 
to  a  satisfactory  state  of  emergency 
preparedness  that  cannot  feasibly  be 
removed.  This  consideration  can  be 
adequately  accounted  for  by  predictive 
findings  regarding  emergency  planning 
implementation  or  preparedness  prior  to 
license  issuance.  Thus  the  rule,  as 
proposed  to  be  amended,  would  clarify 
that  the  actual  conduct  of  exercises  is 
not  a  prerequisite  to  license  issuance, 
but  that  prior  to  license  issuance  a 
finding  must  still  be  made  that  “there  is 
reasonable  assurance  that  the  plans  can 
be  implemented.” 

Accordingly,  it  is  proposed  that  10 
CFR  50.47(a)(1)  be  modified  to  clarify 
that  the  findings  on  emergency  planning 
required  prior  to  license  issuance  are 


predictive  in  nature  and  do  not  need  to 
reflect  the  actual  state  of  preparedness 
at  the  time  the  finding  is  made.  10  CFR 
50.47(a)(2)  will  be  amended  also  to 
emphasize  the  predictive  nature  of  the 
review  and  to  provide  that  licensing 
decisions  need  not  include  the  results  of 
an  exercise.  “Preparedness",  which 
connotes  the  actual  state  of 
implementation,  is  important  during  the 
life  of  the  plant  and  will  be  treated  as  an 
operational  inspection  matter.  The  rules 
will  require  that  a  full  scale  exercise  be 
conducted  before  operation  above  5%  of 
rated  power  and  periodically  thereafter. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  NRC  certifies  that  this  rule  will  not 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  concerns  the  frequency  and  extent 
of  conducting  full-scale  exercises  of 
emergency  plans  for  nuclear  power 
plants  licensed  pursuant  to  Sections  103 
and  194b  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  42  U.S.C.  2133,  2134b. 
The  electric  utility  companies  owning 
and  operating  these  nuclear  power 
plants  are  dominant  in  their  service 
areas  and  do  not  fall  within  the 
definition  of  a  small  business  found  in 
Section  3  of  the  Small  Business  Act,  15 
U.S.C.  632  or  within  the  Small  Business 
Size  Standards  set  forth  in  13  CFR  Part 
121.  Accordingly,  there  would  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act 
of  1980. 

-  Paperwork  Reduction  Act  Statement 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511),  the  NRC  has  made  a 
determination  that  this  proposed  rule 
would  not  impose  new  recordkeeping, 
information  collection,  or  reporting 
requirements. 

Proposed  Rule  Change 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  title  5  of  the  United 
States  Code,  notice  is  hereby  given  that 
adoption  of  the  following  amendment  to 
10  CFR  Part  50,  is  contemplated. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

The  authority  citation  for  Part  50 
reads  as  follows: 

Authority:  Secs.  103, 104. 161, 182, 189, 68 
Stat.  936,  93 7, 948, 953,  954,  955,  956.  as 


amended  (42  U.S.C.  2133, 2134, 2201,  2232, 

2233.  2239):  secs.  201,  202,  206, 88  Stat.  1243, 
1244, 1246  (42  U.S.C.  5841,  5842,  5846),  unless  j 
otherwise  noted.  Section  50.78  also  issued 
under  sea  122, 68  Stat  939  (42  U.S.C.  2152).  2 

Section  50  78-50.81  also  issued  under  sec. 

184, 68  Stat  954,  as  amended  (42  U.S.C.  2234). 
Sections  50-10550.102  issued  under  sea  186, 

68  Stat  955  (42  U.S.C.  2236).  For  the  purposes 
of  sea  223, 68  Stat  958,  as  amended  (42 
U.S.C.  2273),  {  50.41  (i)  issued  under  sea  161L 
68  Stat  949  (42  U.S.C.  2201(i));  §§  50.7a  50.71. 
and  50.78  issued  under  sec.  161o,  68  StaL  950, 
as  amended  (42  U.S.C.  2201(o)),  and  the  laws 
referred  to  in  Appendices. 

1.  §  50.47(a)  (1)  and  (2)  are  revised  to 
read  as  follows: 

§  50.47  Emergency  plans. 

(a)(1)  No  operating  license  for  a 
nuclear  power  reactor  will  be  issued 
unless  a  finding  is  made  by  NRC  that 
there  is  reasonable  assurance  that 
adequate  protective  measures  can  and 
will  be  taken  in  the  event  of  a 
radiological  emergency. 

(2)  The  NRC  will  base  its  finding  on  a 
review  of  the  Federal  Emergency 
Management  Agency  (FEMA)  findings 
and  determinations  as  to  whether  State 
and  local  emergency  plans  are  adequate 
and  whether  there  is  reasonable 
assurance  that  they  can  be 
implemented,  and  on  the  NRC 
assessment  as  to  whether  the 
applicant's  onsite  emergency  plans  are 
adequate  and  whether  there  is 
reasonable  assurance  that  they  can  be 
implemented.  A  FEMA  finding  will 
primarily  be  based  on  a  review  of  the 
plans.  Any  other  information  already 
available  to  FEMA  may  be  considered 
in  assessing  whether  there  is  reasonable 
assurance  that  the  plans  can  be 
implemented.  In  any  NRC  licensing 
proceeding,  a  FEMA  finding  will 
constitute  a  rebuttable  presumption  on  a 
question  of  adequacy  and 
implementation  capability.  Emergency 
preparedness  exercises  (required  by 
paragraph  (b)(14)  of  this  section  and 
Appendix  E,  Section  F  of  this  part)  are 
part  of  the  operational  inspection 
process  and  are  not  required  for  any 
initial  licensing  decision. 
***** 

Appendix  E  [Amended] 

2. 10  CFR  Part  50,  Appendix  E,  Section 
F,  item  (b)  is  revised  to  read  as  follows: 

F.  Training 

***** 

b.  For  each  site  at  which  a  power  reactor  is 
located  for  which  the  first  operating  license 
for  that  site  is  issued  after  the  effective  date 
of  this  amendment,  within  one  year  before 
issuance  of  the  first  operating  license  for  full 
power,  and  prior  to  operation  above  5%  of 
rated  power  of  the  first  reactor,  which  will 
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enable  each  State  and  local  government 
within  the  plume  exposure  pathway  EPZ  and 
each  State  within  the  ingestion  pathway  EPZ 
to  participate. 

***** 

Dated  at  Washington,  D.C.  this  10th  day  of 
December  1981. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chiik, 

Secretary  of  the  Commission. 

[FR  Doc.  81-35828  Filed  12-14-81;  8:45  am| 
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10  CFR  Parts  50, 70,  and  73 

Safeguards  Requirements  for 
Nonpower  Reactor  Facilities 
Authorized  To  Possess  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  extending  the  public 
comment  period  regarding  physical 
protection  regulations  for  nonpower 
reactor  facilities  authorized  to  possess 
formula  quantities  of  strategic  special 
nuclear  material.  Notice  of  this 
rulemaking  was  published  in  the  Federal 
Register  on  September  18, 1981  (46  FR 
46333)  with  a  comment  period  closing 
date  of  November  17, 1981.  The 
comment  period  is  being  extended  in 
response  to  requests. 
dates:  Comments  must  be  received 
before  February  15, 1982.  Comments 
received  after  this  date  will  be  • 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  except  for  comments  received 
before  this  date. 

addresses:  Comments  on  the  proposed 
amendments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch. 

Comments  may  also  be  hand-delivered 
to  Room  1121, 1717  H  Street,  NW„ 
Washington,  DC,  between  8:15  a.m.  and 
5:15  p.m.  Copies  of  comments  received 
may  be  examined  and  copied  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street  NW„  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  K.  Nulsen,  Regulatory 
Improvements  Branch,  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regular  Commission,  Washington,  D.C. 
20555,  (301)  427-4181. 

Dated  at  Bethesda,  Maryland  this  3d  day  of 
December  1981. 


For  the  Nuclear  Regulatory  Commission. 
William  J.  Dircks, 

Executive  Director  for  Operations. 

[FR  Doc.  81-35829  Filed  12-14-81;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VII 

Semi-Annual  Agenda  of  Regulations 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Publication  of  Semi-Annual 
Agenda  of  Regulations. 

SUMMARY:  Pursuant  to  the  Regulatory 
Flexibility  Act  and  agency  policy, 

NCUA  is  publishing  a  list  of  regulations 
under  review  by  NCUA  as  of  October 
16, 1981. 

DATE:  Effective  October  16, 1981. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW, 
Washington,  D.C.  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

(a)  On  the  Regulatory  Flexibility  Act  or 
the  Agenda,  Robert  Monheit,  Senior 
Attorney /Regulatory  Development 
Coordinator,  Office  of  General  Counsel, 
National  Credit  Union  Administration  at 
the  above  address.  Telephone:  (202)  357- 
1030.  (b)  On  a  particular  regulation, 
contact  the  person  named  in  the  listing 
for  that  regulation  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  On 
January  1, 1981,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
became  effective.  This  law  requires, 
among  other  things,  that  each  agency 
publish  a  regulatory  flexibility  agenda 
each  April  and  October  listing 
regulations  that  the  agency  expects  to 
propose  that  are  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (5 
U.S.C.  602).  NCUA  has  defined  "small 
entities”  to  include  credit  unions  with 
less  than  $1  million  in  assets.  NCUA 
believes,  at  this  time,  that  none  of  the 
regulations  listed  in  the  agenda  set  forth 
below  will  have  a  significant  economic 
impact  on  a  substantial  number  of  these 
small  credit  unions. 

On  June  1, 1981,  NCUA  published  a 
statement  of  policy  (IRPS  81-4,  46  FR 
29248)  setting  forth  the  procedures  for 
the  development  of  new  regulations  and 
the  review  of  existing  regulations. 
NCUA  has  decided  to  continue  to 
publish  its  agenda  as  it  has  been 
published  in  the  past.  This  method 
results  in  a  publication  that  is  broader 
than  that  required  by  the  Regulatory 
Flexibility  Act.  NCUA  believes  that  the 
agenda  is  a  useful  tool  to  enable  the 


credit  union  community  and  the  public 
to  track  regulatory  development  and  to 
effectively  participate  in  that  process. 

Agenda:  Regulation  Under  Review 

1. a.  Section  701.21-1,  Lending  Policies; 
§  701.21-2,  Amortization  and  Payment  of 
Loans  to  Members;  §  701.21-3,  Lines  of 
Credit  to  Members. 

b.  Need:  Review  of  existing 
regulations  deregulates  credit  union 
lending  and  permits  variable  rate 
consumer  loans  to  be  made  by  Federal 
credit  unions. 

Legal  Basis:  12  U.S.C.  1757, 1761b, 
1761c,  and  1766(a). 

c.  Status:  Final  rule  issued  July'29, 

1981  (46  FR  38672),  effective  July  22, 

1981.  Final  regulation  effectively  permits 
Federal  credit  unions  wide  latitude  in 
formulating  lending  programs  with  a 
minimum  of  paperwork  requirements. 

d.  For  Further  Information  Contact: 
Barbara  A.  Burrows,  Staff  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

2. a.  Section  701.21-lA,  Loan  Interest 
Rate  Ceiling — extending  the  21  percent 
ceiling  for  the  duration  of  the  18  month 
period  authorized  by  Pub.  L.  96-221. 

b.  Need:  Permits  Federal  credit  unions 
to  set  loan  interest  rates  in  a  manner 
that  reflects  current  economic 
conditions. 

Legal  Basis:  12  U.S.C.  1757(5}(A)(vi)(I), 
1757(5)(A)(ix). 

c.  Status:  Final  rule  issued  July  6, 1981 
(46  FR  34794),  effective  June  29, 1981.  the 
21  percent  ceiling  is  now  in  force  until 
September  2, 1982. 

d.  For  Further  Information  Contact: 
Randall  Miller,  Acting  Director,  Office  of 
Policy  Analysis,  telephone:  (202)  357- 
1090;  or  John  L.  Culhane,  Jr.,  Senior 
Attorney,  Office  of  General  Counsel, 
telephone:  (202)  357-1030. 

3. a.  Section  701.21-5,  Insured  and 
Guaranteed  Loans. 

b.  Need Review  eliminates  existing 
regulation  which  duplicates  provisions 
of  the  Federal  Credit  Union  Act,  Federal 
Credit  Union  Bylaws,  and  other  NCUA 
regulations. 

Legal  Basis:  12  U.S.C.  1757(5)(A)(iii), 
1766a. 

c.  Status:  Final  rule  deleting  existing 
§  701.21-5  issued  June  1, 1981  (46  FR 
29247),  effective  May  29, 1981. 

d.  For  Further  Information  Contact: 
Thomas  A.  Straslicka,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

4.  a.  Section  701.21-6,  Fixed  Rate 
Mortgage  Loans. 

b.  Need:  Existing  limitation  on  the 
percentage  of  assets  held  in  fixed  rate 
mortgage  loans  made  by  Federal  credit 
unions  is  revised  to  exclude  adjustable 
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rate  mortgages,  and  State  laws 
purporting  to  address  “due  on  sale" 
clauses  in  mortgage  loans  made  by 
Federal  credit  unions  are  preempted. 

Legal  Basis:  12  U.S.C.  1757, 1766(a), 
1789(a)(ll). 

a  Status:  Final  rule  issued  July  1981 
(46  FR  38678),  effective  July  22, 1981. 
Ability  of  Federal  credit  unions  to  offer 
fixed  rate  mortgages  enhanced  by 
mandatory  “due  on  sale”  clauses  and 
the  ability  to  exclude  adjustable  rate 
mortgages  from  asset  limitation. 

d.  For  Further  Information  Contact: 
John  L.  Culhane,  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

5. a.  Section  701.21-6B,  Adjustable 
Rate  Mortgages — allowing  credit  unions 
to  grant  real  estate  loans  with  interest 
rates  that  will  change  during  the  life  of 
the  loan. 

b.  Need:  To  minimize  the  effects  of 
volatile  financial  conditions  on  both 
home  buyers  and  Federal  credit  unions, 
adjustable  rate  mortgage  loans  are 
authorized. 

Legal  Basis:  12  U.S.C.  1757(5)(A)(i) 
and  (ix). 

c.  Status:  Final  rule  issued  July  29, 

1981  (48  FR  38669),  effective  July  22, 

1981.  Ability  of  Federal  credit  unions  to 
offer  adjustable  rate  mortgages 
enhanced  by  minimal  requirements  and 
paperwork. 

d.  For  Further  Information  Contact: 
Thomas  Buckman,  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065;  or 
John  L.  Culhane,  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

6. a.  Section  701.21-7,  Loan 
Participation;  §  1701.21-8,  Purchase, 
Sale,  and  Pledge  of  Eligible  Obligations. 

b.  Need:  Existing  regulations  are 
deregulated  to  permit  participation  with 
other  lenders  in  lines  of  credit,  use  of 
repurchase  provisions,  and  to  eliminate 
required  provisions  in  participation 
agreements. 

Legal  Basis:  12  U.S.C.  1757, 1766(a). 
1789(a)(ll). 

c.  Status:  Final  rule  issued  July  29. 
1981  (46  FR  38678),  effective  July  22. 
1981.  Ability  of  Federal  credit  unions  to 
participate  with  other  lenders  enhanced 
through  elimination  of  mandatory 
provisions  and  minimal  paperwork. 

d.  For  Further  Information  Contact: 
John  L.  Culhane,  Jr.,  Senior  Attorney. 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

7. a.  Part  721,  Group  Purchasing  and 
Insurance  Activities — Permitting 
Federal  credit  unions  to  inform  their 
members  of,  or  to  endorse,  group 
purchasing  and  insurance  plans. 


b.  Need:  Current  regulations  are 
revised  to  increase  the  flexibility  of 
operations  of  Federal  credit  unions. 

c.  Status:  Final  rule  issued  September 
28, 1981  (46  FR  47435),  effective 
November  17, 1981;  effective  date 
delayed  until  April  1, 1982  (46  FR  55922). 
Permits  Federal  credit  unions  to  offer 
group  purchasing  and  insurance  plans  to 
membership  either  for  information 
purposes  or  with  endorsement  after 
proper  investigation. 

d.  For  Further  Information  Contact: 
Linda  M.  Cohen,  Director,  of  Consumer 
Affairs,  telephone:  (202)  357-1080. 

8. a.  Section  701.35(a)(3),  Additions  to 
share  Certification  Accounts — 
permitting  additions  without  resetting 
the  maturity  of  the  entire  account 

b.  Need:  To  increase  management 
flexibility  and  to  attract  additional 
savings,  Federal  credit  unions  are 
authorized  to  permit  additions  without 
resetting  the  maturity  of  the  entire 
account 

c.  Status:  Final  rule  issued  May  12, 

1981  (46  FR  26275),  effective  May  6, 1981. 

d.  For  Further  Information  Contact: 
Daniel  Gordon,  Senior  Financial 
Economist,  Office  of  Policy  Analysis 
telephone:  (202)  357-1090. 

9. a.  Section  701.35,  Deregulation  of 
Deposit  Rate  Ceilings — removing  the 
maximum  12  percent  dividend  rate 
ceiling  on  share  certificates  and 
establishing  a  schedule  for  deregulating 
rate  ceilings  on  share  certificates 
starting  with  longer  maturities. 

b.  Need:  To  permit  savers  to  receive  a 
market  rate  of  return  as  soon  as  it  is 
economically  feasible  for  credit  unions 
to  pay  such  rates  and  to  encourage 
savings  and  to  enhance  competition,  the 
12  percent  ceiling  is  removed  and  a 
schedule  for  further  deregulation  is 
adopted. 

Legal  Basis:  12  U.S.C.  3105  et  seq.;  12 
U.S.C.  1757(6),  1766(a). 

c.  Status:  Final  rule  issued  July  16, 

1981  (46  FR  36833),  effective  August  1. 
1981  (except  for  the  removal  of  the  12 
percent  cap,  effective  June  29, 1981). 

d.  For  Further  Information  Contact: 
Dan  Gordon,  Senior  Financial 
Economist,  Office  of  Policy  Analysis, 
telephone:  (202)  357-1090;  or  Robert  M. 
Fenner,  Deputy  General  Counsel,  Office 
of  General  Counsel,  telephone:  (202) 
357-1030. 

10. a.  Section  701.35(h)(5),  All  So  vers 
Certificates — to  enable  Federal  credit 
unions  to  issue  tax  exempt  “All  Savers 
Certificates”. 

b.  Need:  Ensures  that  “All  Savers 
Certificates”  issued  by  Federal  credit 
unions  meet  the  requirements  of  the 
Economic  Recovery  Tax  Act  of  1981  and 
thereby  qualify  for  the  tax  exemption 
provided  by  that  law. 


Legal  Basis:  12  U.S.C.  1757(6),  1766(a). 

c.  Status:  Final  rule  issued  September 
4, 1981  (46  FR  44422),  effective  October 
1. 1981. 

d.  For  Further  Information  Contact 
Randall  Miller,  Acting  Director,  Office  of 
Policy  Analysis,  telephone:  (202)  357- 
1090;  or  Steven  Bisker,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

11. a.  Section  701.35(h),  Dividend 
Rates — increasing  the  dividend  ceiling 
on  share  draft  and  regular  share 
accounts  to  12  percent;  increasing  the 
dividend  floor  on  share  certificates  to  12 
percent;  permitting  Federal  credit  unions 
to  offer  share  certificates  paying  the 
greater  of  25  basis  points  above  the 
current  auction  rate  on  the  26-week 
Treasury  bills  or  25  basis  points  above 
an  average  of  the  rate  on  26  week 
Treasury  bills  for  the  previous  four 
weeks. 

b.  Need:  To  permit  Federal  credit 
unions  to  induce  interest  sensitive  funds 
from  higher  cost  certificates  into  regular 
share  accounts  and  to  gradually 
deregulate  dividend  rate  ceilings,  the 
deregulation  of  the  ceilings  listed  above 
is  adopted. 

Legal  Basis:  12  U.S.C.  1757(6),  1766(a). 

c.  Status:  Final  rule  issued  October  6, 
1981  (46  FR  49107),  effective  October  1, 
1981  (for  the  increase  in  the  dividend 
ceiling  for  regular  share  accounts  and 
the  dividend  floor  for  share  certificates) 
and  November  1, 1981  (for  the  new 
ceiling  on  money  market  certificates). 

d.  For  Further  Information  Contact 
Dan  Gordon,  Senior  Financial 
Economist,  Office  of  Policy  Analysis, 
telephone:  (202)  357-1090;  or  Robert  M. 
Fenner,  Deputy  General  Counsel,  Office 
of  General  Counsel,  telephone:  (202) 
357-1030. 

12. a.  Section  701.35(h)(6)  Retirement 
Accounts — removing  all  dividend 
ceilings  and  the  14  day  minimum 
maturity  requirements  for  IRA  and 
Keogh  accounts. 

b.  Need:  To  encourage  qualified 
individuals  to  use  share  certificate  IRA 
and  Keogh  accounts  for  their  own 
retirement  plans,  these  accounts  are 
deregulated. 

Legal  Basis:  12  U.S.C.  1757  and  1766. 

c.  Status:  Final  rule  issued  October  6, 
1981  (46  FR  49107),  effective  November 
1. 1981. 

d.  For  Further  Information  Contact 
Daniel  Cordon,  Senior  Financial 
Economist,  Office  of  Policy  Analysis, 
telephone:  (202)  357-1090. 

13. a.  Section  701.35(h),  Schedule  for 
Phase  Out  of  Dividend  Ceilings  on 
Share  Certificate  Accounts — revision  of 
schedule  to  correspond  with  the 
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Depository  Institution  Deregulation 
Committee  schedule. 

b.  Need:  To  ensure  that  Federal  credit 
unions  may  effectively  compete  with 
other  financial  institutions,  the  adopted 
schedule  would  be  revised  to  parallel 
the  schedule  for  other  financial 
institutions. 

Legal  Basis:  12  U.S.C.  1757(6),  1766(a). 

c.  Status:  Proposed  rule  issued 
October  9, 1981  (46  FR  50084),  comment 
period  closes  November  9, 1981. 

d.  For  Further  Information  Contact: 
Daniel  Gordon,  Senior  Financial 
Economist,  Office  of  Policy  Analysis, 
telephone:  (202)  357-1090. 

14. a.  Part  760,  Flood  Insurance — 
governing  FCU  lending  secured  by 
improved  realty,  or  a  mobile  home  when 
either  is  located  in  a  flood  plain. 

b.  Need:  Would  provide  a  plain 
English  version  of  present  NCUA  flood 
insurance  regulations. 

Legal  Basis:  12  U.S.C.  1757, 1789,  42 
U.S.C.  4102a,  4106. 

c.  Status:  Proposed  rule  issued 
October  15, 1980  (45  FR  68398),  comment 
period  closed  December  15, 1980.  Under 
review  by  staff.  Intended  to  require  only 
what  is  required  under  Federal  law 
concerning  flood  insurance. 

d.  For  Further  Information  Contact: 
John  L.  Culhane  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030;  or  Ben  R.  Henson, 
Director,  Division  of  Enforcement,  Office 
of  Consumer  Affairs,  telephone:  (202) 
357-1080. 

15. a.  Section  701.20,  Surety  Bond 
Coverage  for  Federal  Credit  Unions — 
setting  forth  minimum  standards. 

b.  Need:  Would  update  and  simplify 
standards,  deregulate  unnecessary 
provisions,  and  reduce  minimum 
requirements  where  possible. 

Legal  Basis:  12  U.S.C.  1761a,  1761b, 
1766. 

c.  Status:  Proposed  rule  issued  June  2, 
1981  (46  U.S.C.  29482),  comment  period 
closed  July  31, 1981.  Final  rule  to  be 
presented  to  the  NCUA  Board  during 
November,  1981. 

d.  For  Further  Information  Contact: 
Thomas  Straslicka,  Chief,  Supervision 
Branch,  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065. 

16. a.  Part  748,  Minimum  Security 
Device  and  Procedures. 

b.  Need:  Would  simplify  and  update 
existing  regulations,  and  deregulate 
unnecessary  provisions. 

Legal  Basis:  12  U.S.C.  1785. 

c.  Status:  Proposed  rule  issued  July  28, 
1981  (46  FR  38527),  comment  period 
closed  September  25, 1981.  Final  rule  to 
be  presented  to  NCUA  Board  during 
January,  1982. 

d.  For  Further  Information  Contact: 
Thomas  A.  Straslicka,  Chief, 


Supervision  Branch,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

17. a.  Part  720,  Disclosure  of  Official 
Records — prohibiting  the  release  of 
confidential  documents  except  under 
certain  conditions. 

b.  Need:  Would  clarify  existing 
agency  policy  on  the  implementing  of 
the  Freedom  of  Information  Act. 

Legal  Basis:  5  U.S.C.  552, 12  U.S.C. 

1766, 1789. 

c.  Status:  Proposed  rule  issued 
September  11, 1981  (46  FR  45365), 
comment  period  closed  October  12, 1981. 
Final  rule  will  be  presented  to  the 
NCUA  Board  dining  December,  1981. 

d.  For  Further  Inf ormation  Contact: 
Anne  K.  Scully,  Staff  Attorney,  Office  of 
General  Counsel,  telephone:  (202)  357- 
1030. 

18. a.  Part  747,  Subpart  I,  Equal  Access 
to  Justice  Act — rules  and  procedures 
applicable  to  recovery  of  attorneys  fees 
and  other  expenses  in  agency 
adjudications. 

b.  Need:  Implements  the  Equal  Access 
to  Justice  Act. 

Legal  Basis:  5  U.S.C.  504, 12  U.S.C. 
1766, 1789. 

c.  Status:  Interim  rule  issued  October 
1, 1981  (46  FR  48120)  effective  October  1, 
1981,  with  comment  period  closing 
November  30, 1981. 

d.  For  Further  Information  Contact: 
Anne  K.  Scully,  Staff  Attorney,  Office  of 
General  Counsel,  telephone:  (202)  357- 
1030. 

19. a.  Sections  701.2  and  701.14 
Incorporation  by  Reference  of  the 
"Accounting  Manual  for  Federal  Credit 
Unions ” — deregulation  to  status  of 
guideline  for  safe  and  sound  practices 
and  for  full  and  fair  disclosure. 

b.  Need:  In  light  of  the  increasing 
divergence  in  the  operation  of  Federal 
credit  unions,  would  permit  the  use  of 
accounting  methods  and  procedures  that 
are  not  the  same  as  those,  or  not 
included,  in  the  manual.  Proposed  rule 
would  give  greater  flexibility  to  Federal 
credit  unions. 

Legal  Basis:  5  U.S.C.  552(a)(1),  12 
U.S.C.  1766, 1789. 

c.  Status:  Proposed  rule  issued 
October  5, 1981  (46  FR  48940),  comment 
period  closes  November  27, 1981. 

d.  For  Further  Inf  ormation  Contact: 
Harry  E.  Moore,  Accounting  Officer,  or 
Joseph  Visconti,  Surveillance  Officer, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065. 

20. a.  Sections  701.26,  701.27-1,  701.28, 
Joint  Operations  and  Services,  Including 
Credit  Union  Service  Center,  Purchase 
and  Sale  of  Accounting  Services. 

b.  Need:  To  review  and  consolidate 
redundant  provisions  and  to  update  and 
revise  if  necessary. 


Legal  Basis:  12  U.S.C.  1766  and  1789. 

c.  Status:  Preliminary  review 
memorandum  submitted  to  NCUA  Board 
in  October,  1980;  proposed  regulation  to 
be  presented  to  the  NCUA  Board  during 
November,  1981. 

d.  For  Further  Information  Contact: 
Joseph  W.  Petrosky,  Staff  Accountant, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065. 

21.a.  Section  701.21-4,  Loans  to 
Officials — to  require  board  of  director 
approval  of  loans  to  officials  under 
certain  conditions. 

b.  Need:  To  review  existing  regulation 
to  simplify,  update,  and  revise. 

Legal  Basis:  12  U.S.C.  1757(5)(A)(iv). 

c.  Status:  Regulatory  review  to  be 
presented  to  the  NCUA  Board  during 
December,  1981. 

d.  For  Further  Information  Contact: 
Robert  F.  Schafer,  Director,  Division  of 
Supervisory  Policy  and  Evaluation, 

Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065 

Regulations  To  Be  Reviewed 

The  following  is  a  list  of  regulations  to 
be  reviewed  in  the  future.  The  purpose 
of  the  review  will  be  to  update,  clarify, 
and  simplify  existing  regulations  and  to 
eliminate  redundant  and  unnecessary 
provisions.  Each  regulation  listed 
contains  either  a  status  report  on  the 
review  or  a  target  date  for  the 
preliminary  review  by  the  staff  of 
NCUA.  The  list  has  been  updated  by 
including  target  dates  for  the  review  of 
regulations  issued  in  1979. 

1. a.  Part  703,  Investments  and 
Deposits — review  to  update  necessary 
requirements  and  to  relieve  unnecessary 
restrictions. 

b.  Status:  Preliminary  review  to  be 
completed  during  November,  1981. 

c.  For  Further  Inf  ormation  Contact: 
Robert  Schafer,  Director,  Division  of 
Supervisory  Policy  and  Evaluation, 

Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065 

2. a.  Part  735,  Employee  Responsibility 
and  Conduct — review  to  update. 

b.  Status:  A  memorandum  concerning 
the  need  to  revise  this  regulation  has 
been  submitted  to  the  NCUA  Board. 

c.  For  Further  Information  Contact: 
James  J.  Engel,  Assistant  General 
Counsel,  Office  of  General  Counsel, 
telephone:  (202)  357-1030. 

3. a.  Section  701.32,  Payment  on  Shares 
by  Public  Units — review  to  update  and 
revise,  and  to  determine  whether  subject 
may  be  covered  in  a  manual  rather  than 
by  regulation. 

b.  Status:  Preliminary  review  to  be 
completed  during  November,  1981. 

c.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Office  of 
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Examination  an d  Insurance,  Telephone: 

( 202)  357-1066. 

4a.  Section  701.36,  Federal  Credit 
Union  Ownership  of  Fixed  Assets — 
review  to  update  mid  revise  if 
necessary. 

b.  States:  Preliminary  review  to  be 
completed  during  November.  1981. 

c.  For  Further  Information  Contact 
Edward  Gayles,  Office  of  Examination 
and  Insurance,  telephone:  (202)  357- 
1065. 

5.a.  Parts  706  and  707,  Conversion 
From  Federal  to  State  Credit  Union,  and 
Conversion  from  State  to  Federal  Credit 
Mnion — review  to  determine  whether 
the  regulations  on  this  subject  are 
necessary  or  whether  the  subject  may 
be  covered  in  a  manual. 

b.  Status:  Preliminary  review  targeted 
for  completion  during  January,  1982. 

c.  For  Further  Information  Contact 
Thomas  Diehl,  Office  of  Examination 
and  Insurance,  telephone:  (202)  357- 
1060. 

0.a.  Parts  706 and  709,  Mergers  of 
Credit  Unions,  Division  of  Assets, 
Liabilities,  and  Capital — review  to 
determine  whether  regulations  in  these 
subjects  are  necessary  or  whether  they 
may  be  covered  in  a  manual. 

b.  Status:  Review  of  regulation 
delayed  while  agency  is  seeking 
significant  legislative  changes. 

c.  For  Further  Information  Contact 
jon  Lander,  Chief-Chartering  Section, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1060. 

7. a.  Part  741,  Requirements  for 
Insurance — review  to  update,  revise, 
and  simplify. 

b.  Status:  Proposed  rule  to  be 
presented  to  the  NCUA  Board  during 
February.  1982. 

c.  For  Further  Information  Contact : 
Thomas  Diehl,  or  Thomas  Budd.  Office 
of  Examination  and  Insurance, 
telephone:  (202)  357-1060. 

8. a.  Part  740,  Advertisement  of 
Insured  Status,  review  to  update, 
simplify  and  revise  if  necessary. 

b.  Status:  Preliminary  review  targeted 
for  completion  during  March  of  1982. 

c.  For  Further  Information  Contact 
Thomas  Diehl,  Office  of  Examination 
and  Insurance,  telephone:  (202)  357- 
1060- 

9. a.  Section  700.1  Definitions — review 
to  update  and  clarify. 

b.  Status:  Proposed  rule  to  be 
presented  to  the  NCUA  Board  during 
November,  1961. 

c.  For  Further  Information  Contact 

Thomas  C.  Buckman,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

10. a.  Section  702.3,  Full  and  Fair 
Disclosure — review  to  update,  revise, 
and  simplify. 


b.  Status :  Proposed  rule  to  be 
presetted  to  the  NCUA  Board  during 
November.  1981. 

a  For  Further  Information  Contact 
Thomas  A.  Stra  slides.  Chief, 

Supervision  Branch.  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

11. a.  Sections  702.1  and  7022, 
Reserves — review  to  update,  simplify, 
and  revise  if  necessary. 

b.  Status:  Preliminary  review  to  be 
completed  during  January,  1962. 

c.  For  Further  Information  Contact 
John  Wolken.  Financial  Economist. 
Office  of  Policy  Analysis,  telephone: 
(202)  357-1090. 

12. a.  Section  701.12  Supervisory 
Committee  Audit — review  to  determine 
whether  the  regulation  on  this  subject  is 
necessary  or  whether  the  subject  might 
better  be  covered  in  a  manual. 

b.  Target  Date:  December  1,  1982. 

c.  For  Further  Information  Contact 
Mike  Fischer,  Director,  Division  of 
Special  Projects,  Office  of  Examination 
and  Insurance,  telephone:  (282)  357- 
1065. 

13. a.  Section  70L19,  Retirement 
Benefits  for  Employees  of  Federal 
Credit  Unions — review  to  update,  revise 
and  simplify  if  necessary. 

b.  Target  Date:  January  30, 1982. 

c.  For  Further  Information  Contact 
Thomas  C.  Buckman.  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065. 

14. a.  Section  70L33.  Compensation  of 
Officials — review  to  update,  revise  and 
simplify  if  necessary. 

b.  Target  Date:  March  1, 1982. 

c.  For  Further  Information  Contact 
Ross  P.  Kendall,  Staff  Attorney, 
telephone:  (202)  357-1030. 

15. a.  Part  745,  Clarification  and 
Definition  of  Account  Insurance 
Coverage — review  to  update,  simplify 
and  revise  if  necessary. 

b.  Target  Date:  January  30, 1982. 

c.  For  Further  Information  Contact 
James  J.  Engel.  Assistant  General 
Counsel,  Office  of  General  Counsel 
telephone:  (202)  357-1030. 

16. a.  Part  750— Tort  Claims  Against 
the  Government — review  to  update, 
simplify  and  revise  if  necessary. 

b.  Target  Date:  December  31, 1982. 

c.  For  Further  Information  Contact 
Jay  C.  Keithley.  Senior  Attorney,  Office 
of  General  Counsel  telephone:  (202) 
357-1030. 

17. a.  Section  701.37-1,  Treasury  Tax 
and  Loan  Accounts — review  to  simplify 
and  revise. 

b.  Target  Date:  April  30. 1982. 

c.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1006. 


1841.  Section  70128 Borrowed  Fuads 
From  Natural  Persons — review  In 
update,  revise  and  simplify. 

b.  Target  Date:  June  30, 1982. 

c.  For  Further  Information  Contact 
Thomas  A.  Straslicka.  Chief, 

Supervision  Branch.  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065;  or  Steven  R.  Bisker. 
Senior  Attorney,  Office  of  General 
Counsel  telephone:  (202)  357-1030. 

19. a.  Section  701.31, 
Nondiscrimination  Requirements — 
review  to  simplify  and  revise. 

b.  Target  Date:  August  31. 1982. 

c.  For  Further  Information  Contact 
Harry  J.  Blaisdell,  Deputy  Director. 

Office  of  Consumer  Affairs,  telephone: 
(202)  357-1080;  or  John  L.  Culhane,  Jr., 
Senior  Attorney,  Office  of  General 
Counsel  telephone:  (202)  357-1034 

20.  a.  Part  704,  Corporate  Central 
Federal  Credit  Unions — Review  to 
update,  simplify,  and  revise. 

b.  Target  Date:  June  30, 1962. 

c.  For  Further  Information  Contact 
Nicholas  Veghts,  Office  of  Examination 
and  Insurance,  telephone:  (202)  357- 
1065. 

21.  a.  Part  711,  Management 
Interlocks — Review  to  simplify  and 
revise. 

b.  Target  Date:  September  30, 1902. 

c.  For  Further  Information  Contact 
Thomas  C.  Buckman,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065;  or  Ross  P.  Kendall  Staff 
Attorney,  Office  of  General  Counsel 
telephone:  (202)  357-1030. 

22. a.  Part  725,  Central  Liquidity 
Facility — Review  to  update  and 
simplify. 

b.  Target  Date:  September  30. 19B2. 

c.  For  Further  Information  Contact 
Mark  Medvin,  Central  Liquidity  Facility, 
telephone:  (202)  357-1130. 

23. a.  Part  742,  Liquidity  Reserves — 
Review  to  update,  revise  and  simplify. 

b.  Target  Date:  October  31. 1982. 

c.  For  Further  Information  Contact 
Thomas  A.  Straslicka,  Chief, 

Supervision  Branch,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065;  or  John  Wolken, 
Financial  Economist  Offioe  of  Policy 
Analysis,  telephone:  (202)  357-1090. 

24. a.  Part  747,  Rules  of  Practice  and 
Procedure — Review  to  simplify  and 
revise. 

b.  Target  Date:  November  30. 1962. 

c.  For  Further  Information  Contact 
Robert  S.  Monheit  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

25. a.  Section  701.6  Fees  Paid  by 
Federal  Credit  Unions — Review  to 
revise  and  simplify  if  necessary. 

b.  Target  Date:  May  31. 1962. 
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c.  For  Further  Information  Contact: 
John  R.  Sandar,  Planning  and  Budget 
Office,  Office  of  the  Board,  telephone: 
(202)  357-1100. 

Rosemary  Brady, 

Secretary,  National  Credit  Union 
Administration  Board. 

December  9, 1981. 

(FR  Doc.  81-35776  Filed  12-14-81;  6:45  am] 

BILUNG  CODE  7535-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Parti 

Application  and  Closing  Out  of 
Offsetting  Long  and  Short  Positions 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Petiton  for  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  (“Commission”) 
has  received  a  petition  for  rulemaking 
requesting  that  the  Commission  amend 
§  1.46  of  its  regulations  (17  CFR  1.46 
(1980))  to  provide  an  additional 
exception  to  the  general  rule  pertaining 
to  the  application,  and  closing  out,  by  a 
futures  commission  merchant  ("FCM”) 
of  offsetting  long  and  short  commodity 
futures  or  commodity  option  positions  in 
a  customer  account  or  an  option 
customer  account.  The  additional 
exception  requested  by  the  petitioner 
would  apply  to  purchases  or  sales  of 
commodity  futures  or  commodity  option 
contracts  made  for  the  account  of  the 
same  commodity  pool  provided  that, 
among  other  things,  the  trading  for  the 
pool  is  directed  by  different  commodity 
trading  advisors  acting  independently  of 
each  other.  The  Commission  has 
decided  to  request  comment  on  the  rule 
amendment  suggested  by  the  petitioner, 
with  certain  modifications. 
date:  Comments  must  be  submitted  on 
or  before  February  16, 1982. 

ADDRESS:  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  D.C.  20581,  Attention: 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  Esq.,  Special 
Counsel,  Division  of  Trading  and 
Markets,  at  the  address  listed  above. 
Telephone  (202)  254-8955. 
SUPPLEMENTARY  information:  Section 
1.46(a)  of  the  Commission’s  regulations 
generally  requires  that  an  FCM  close  out 
a  customer’s  or  option  customer’s 
previously-held  short  or  long  commodity 
futures  or  commodity  option  position  if 
an  offsetting  purchase  or  sale  in  made 
for  such  customer’s  or  option  customer’s 
acoount,  and  that  an  FCM  furnish 


promptly  to  such  customer  or  option 
customer  a  purchase  and  sale  statement 
showing  the  financial  result  of  the 
transactions  involved.  Section  1.46(b) 
generally  provides  that  if  the  short  or 
long  position  in  the  account  of  such 
customer  or  option  customer 
immediately  prior  to  the  offsetting 
purchase  or  sale  is  greater  that  the 
quantity  purchased  or  sold,  the  FCM 
must  apply  the  offsetting  purchase  or 
sale  to  the  oldest  portion  of  the 
previously-held  short  or  long  position, 
unless  the  customer  or  option  customer 
specifically  instructs  otherwise.  There 
are  currently  three  exceptions  to  §  1.48, 1 
and  the  Commission  has  recently 
adopted  another  exception  in 
connection  with  its  pilot  program 
regulations  for  domestic  exchange- 
traded  commodity  options.2 

The  petitioner  is  requesting  that  the 
Commission  establish  an  additional 
exception  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  §  1.46  for 
purchases  or  sales  of  commodity  futures 
or  commodity  option  contracts  made  for 
an  account  of  a  commodity  pool,3 
provided  that,  among  other  things,  the 
trading  for  the  pool  is  directed  by  two  or 
more  commodity  trading  advisers 
(“CTAs")  4  acting  independently  of  each 
other.  The  petitioner  states  that  an 


1  Purchases  or  sales  closed  out  during  the  same 
day  (commonly  known  as  “in-and-out-trades”  or 
“day  trades”)  are  exempt  from  the  requirements  of 
i  1.46(b)  concerning  application  of  an  offsetting 
purchase  or  sale  to  the  oldest  portion  of  the 
previously-held  short  or  long  position  ( see  9  1.46(c)). 
Two  types  of  transactions  are  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of  §  1.46:  (1) 
purchases  or  sales  constituting  “bona  fide  hedging 
transactions”  as  defined  in  9  1.3(a)  of  the 
Commission's  regulations  (17  CFR  1.3(z)  (I960))  (see 
9  1.46(d)(2));  and  (2)  sales  during  the  delivery  period 
of  a  futures  contract  for  the  purpose  of  making 
delivery  on  the  contract  during  such  delivery  period, 
if  such  sales  are  accompanied  by  appropriate 
documentation  (see  9  1.46(d)(3)). 

1  The  Commission  has  adopted  a  new  9 1.46(d)(1) 
which  would  create  an  exception  to  the 
requirements  of  paragraphs  (a)  and  (b)  of  9  1-46  for 
purchases  or  sales  of  futures  contracts  made  for  the 
purpose  of  covering  the  granting  of  options  on  a 
oontract  market,  if  such  purchases  or  sales  are 
accompanied  by  instructions  and  other  evidence 
that  such  futures  contracts  are  cover  for  granted 
options. 

'A  commodity  pool  is  any  investment  trust, 
syndicate  or  similar  fonn  of  enterprise  operated  for 
the  purpose  of  trading  oommodity  interests.  17  CFR 
4.10(d)  (1980),  as  amended,  46  FR  26004,  26014  (May 
8, 1981). 

4  A  commodity  trading  advisor,  with  certain 
exceptions  not  relevant  here,  is  any  person  who,  for 
compensation  or  profit,  engages  in  the  business  of 
advising  others,  either  directly  or  through 
publications  or  writings,  as  to  the  value  of 
commodities  or  as  to  the  advisability  of  trading  in 
any  commodity  for  future  delivery  on  or  subject  to 
the  rules  of  any  contract  market  or  who,  for 
compensation  or  profit,  and  as  part  of  a  regular 
business,  issues  or  promulgates  analyses  or  reports 
concerning  commodities.  Section  2(a)(1)  of  the 
Commodity  Exchange  Act  as  amended  (“Act”)  (7 
U.S.C.  2  (1976)). 


exception  to  the  mandatory  offset 
requirement  is  necessary  for  commodity 
pools  using  the  services  of  independent 
trading  advisors  to  facilitate  the  use  of 
diversified  investment  strategies  by,  and 
competition  among,  the  advisors  to  the 
pool,  which  the  petitioner  believes  is  in 
the  best  interests  of  the  pool 
participants.5 

Excerpts  from  the  petition  are  set 
forth  below: 

Commodity  Futures  Trading  Commission 
Petition  for  Amendment  of  a  Rule 

In  the  Matter  of  CFTC  regulation  §  1.46. 

Petition  hereby  is  made  to  the  Commodity 
Futures  Trading  Commission  ("Commission”) 
on  good  cause  shown,  to  amend  CFTC 
Regulation  §  1.46, 17  CFR  1.46  (1978),  so  that  a 
commodity  pool  that  is  advised  by  more  than 
one  registered  independent  commodity 
trading  advisor  ("CTA”)  is  permitted  to 
maintain,  without  offset,  simultaneous  long 
and  short  positions  in  the  same  future,  of  the 
same  commodity,  on  the  same  contract 
market,  provided  that  each  of  such  long  and 
'  short  positions  has  resulted  from  trading 
instructions  of  a  different  independent  CTA 
without  consultation  with  any  other  CTA 
having  authority  to  direct  the  commodity 
pool’s  trading.  .  .  . 

Structure  of  a  Commodity  Pool  Utilizing 
Multiple  Commodity  Trading  Advisors 

Commodity  pools  usually  take  the  form  of 
limited  partnerships  in  which  the  investors 
are  limited  partners  and  the  general  partner 
(which  also  is  the  commodity  pool  operator) 
is  a  corporation.  In  the  case  of  a  commodity 
pool  which  utilizes  the  services  of  multiple 
independent  CTAs,  usually  each  CTA 
manages  a  fixed  percentage  of  the  pool's 
assets.  For  example,  in  a  pool  of  $5,000,000 
with  two  CTA’s,  each  CTA  initially  would 
manage  $2,500,000,  subject  to  subsequent 
adjustment  at  the  discretion  of  the  pool's 
general  partner.  The  CTAs  are  totally 
independent  of  one  another,  the  sponsoring 
FCM  through  which  trades  are  placed  and  the 
commodity  pool  operator  (the  general 
partner).  In  the  example  given  above,  each 
CTA'manages  its  portion  of  the  pool’s  assets 
.  under  its  own  separate  trading  system 
without  consultation  or  coordination  with  the 
other  advisor  to  the  pool;  and  each  CTA  has 
sole  discretion  in,  and  responsibility  for,  the 
selection  of  the  pool's  commodity 
transactions  with  respect  to  that  portion,  and 
only  that  portion,  of  the  assets  of  the  pool 
which  it  manages.  Any  trading  orders  that  an 
advisor  places  for  the  pool  as  a  general  rule 
can  be  countermanded  only  by  the  general 
partner,  and  then  only  if  the  general  partner 
believes  that  one  of  the  pool’s  established 
trading  policies  is  being  violated.1 


*  A  pool  participant  is  any  person  that  has  any 
direct  financial  interest  in  a  pool.  17  CFR  4.10(c) 
(1980). 

1  The  general  partner  may  also  override  an  order 
for  a  trade  put  on  by  an  independent  CTA  if  it 
believes  that  it  has  a  fiduciary  obligation  to  the 
Partnership  to  do  so. 
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Furthermore,  compensation  paid  to  each 
advisor  in  the  form  of  management  and 
incentive  fees  is  not  dependent  on  the 
compensation  paid  to  any  other  advisor. 

Thus,  in  the  above  example,  if  one  advisor 
generates  profits  on  pool  assets  under  its 
specific  management,  while  the  other  advisor 
incurs  losses  or  simply  breaks  even,  the 
advisor  generating  a  profit  will  still  be  paid 
an  incentive  fee  based  on  its  trading 
performance. 

In  effect,  a  commodity  pool  with  multiple 
independent  CTAs  consists  of  separate  sub¬ 
pools,  each  with  its  own  trading  advisor  and 
trading  system.  This  arrangement  offers 
significant  advantages  to  investors:  diverse 
investment  strategies,  risk  management  and 
competition  among  the  advisors.  Again,  using 
the  above  example,  if  one  advisor 
experiences  trading  losses,  the  pool's  overall 
loss  can  be  minimized  because  that  advisor 
manages  only  a  portion  of  the  pool’s  total 
assets.  In  fact,  such  loss  may  be  offset 
entirely  by  profitable  positions  (conceivably, 
positions  opposite  to  that  of  the  losing  trades 
put  on  by  the  other  advisor)  resulting  from 
trades  directed  by  the  pool's  other  advisor 
using  its  own  independent  trading  system. 

Effect  of  CFTC  Regulation  §  1.46 

With  limited  exceptions  not  here  relevant, 
CFTC  Regulation  §  1.46  provides  than  an 
FCM  may  not  allow  a  ''customer”  to  maintain 
simultaneous  long  and  short  positions  in  the 
same  future,  of  the  same  commodity,  on  the 
same  contract  market;  all  such  positions  must 
be  offset  against  one  another. 

If  applied  literally  to  a  commodity  pool 
with  multiple  independent  CTAs,  the 
advisors  would  be  precluded  from  taking 
positions  opposite  one  another,  even  if  the 
separate  system  of  each  CTA  dictated  the 
taking  of  such  positions  as  part  of  their 
overall  trading  strategies,  and  even  if  each 
advisor  had  no  knowledge  of  the  trades 
directed  by  any  other  advisor  to  the  pool.  If 
CFTC  Regulation  §  1.46  treats  the  pool,  rather 
than  the  sub-pools,  as  the  “customer"  for 
whose  benefit  each  such  trade  is  placed,  the 
result  is  the  mandatory  offsetting  of  the 
positions. .  .  . 

When  there  are  multiple  CTAs  advising  a 
pool,  and  it  is  clear  that  each  advisor  is 
independent,  there  is  no  reason  to  offset  one 
advisor’s  trades  against  those  of  any  other 
advisor.  As  we  understand  it,  one  purpose  of 
requiring  FCMs  to  offset  positions  under 
Regulation  §  1.46  is  to  eliminate  artificially 
created  positions  which  distort  the  actual 
open  interest  in  a  particular  commodity 
future.  However,  when  beneficial  ownership 
is  separate  from  trading  control,  and 
positions  are  acquired  at  the 'direction  of 
persons  with  independent  authority  over 
specific  portions  of  the  total  assets  used  for  a 
customer’s  trading,  the  artificiality  of  the 
resulting  positions  is  eliminated.  This  is 
particularly  true  when  each  advisor’s 
compensation  is  related  directly  to  its  own 
trading  determinations  and  there  is  no 
incentive  for  the  advisors  to  consult  one 
another. 

If  two  independent  CTAs  are  of  different 
opinions  and  direct  the  execution  of  trades 
on  opposite  sides  of  the  same  contract,  to 
require  offset  of  those  positions  has  the  effect 


of  negating  each  advisor's  market  judgment 
and  eliminates,  to  a  degree,  each  advisor's 
ability  to  earn  an  incentive  fee.  Instead  of 
encouraging  diversity,  mandatory  offset  in 
this  situation  encourages  compatibility  and 
uniformity  between  advisors’  strategies. 
Commodity  pools  which  employ  multiple 
advisors  seek  the  opposite;  and  it  is 
submitted  that  the  multiple  advisor  approach 
to  commodity  pool  trading  is  in  the  best 
interest  of  pool  participants. .  .  . 

[End  of  excerpts  from  petition] 

The  Commission  believes  that  there 
may  be  some  merit  to  the  petition.  The 
Commission  further  believes  that 
interested  persons  should  have  an 
opportunity  to  comment  upon  the 
amendment  §  1.46  of  the  Commission^ 
regulations  suggested  by  the  petitioner, 
with  certain  modifications  proposed  by 
the  Commission  and  discussed  below. 

The  Commission  does  not  believe  that 
the  suggested  amendment  would 
adversely  affect  customer  protection, 
since  one  of  the  principal  purposes  of 
§  1.46,  to  require  that  an  FCM  promptly 
furnish  a  customer  or  an  option 
customer  with  a  purchase  and  sale 
statement  showing  the  financial  result  of 
offsetting  transactions  made  for  the 
customer’s  or  option  customer's  account, 
is  inapplicable  to  an  account  of  a 
commodity  pool.  In  such  a  case,  the 
purchase  and  sale  statement  required  by 
§  1.46  must  be  furnished  to  the  CTA  who 
directed  the  trades  and  to  the  pool's 
commodity  pool  operator  (“CPO"),  but 
not  to  the  pool  participants 
individually.®  A  CPO  must,  however, 
periodically  distribute  to  a  pool 
participant  accurate  information  as  to 
the  status  of  the  pool’s  accounts.  Each 
CPO  which  is  registered  or  required  to 
be  registered  under  the  Act  must 
distribute  to  a  pool  participant  an 
Account  Statement  that  shows  clearly, 
inter  alia,  unrealized  net  gain  or  loss  on 
open  positions  7  so  that, 
notwithstanding  the  fact  that  offsetting 
positions  remain  open  in  the  several 
pool  accounts,  a  pool  participant  will  be 
informed  regarding  the  overall  net 
equity  or  net  deficit  of  the  pool.  Each 
CPO  which  is  not  registered  under  the 
Act,  pursuant  to  an  exemption  contained 
in  the  Commission's  regulations,  must 
promptly  furnish  to  each  pool 
participant  a  copy  of  the  monthly 
statement  for  the  pool  that  such  a  CPO 


6  Section  1.33(d)(3)  of  the  Commission’s 
regulations  (46  FR  54500,  54521  (November  3. 1961)). 

7  Section  4.22(a)(l)(ii)  of  the  Commission's 
regulations  (46  FR  26004,  26019  (May  a  1981)).  The 
Account  Statement  must  be  distributed  at  least 
monthly  in  the  case  of  pools  with  net  assets  or  more 
than  $500,000  at  the  beginning  of  the  pool's  fiscal 
year,  and  otherwise  at  least  quarterly.  Section 
4.22(b)  of  the  Commission's  regulations  (17  CFR 
4.22(b)  (1981)). 


receives  from  an  FCM  under  §  1.33  of 
the  Commission’s  regulations.  * 

Another  purpose  of  §  1.46,  to  ensure 
accurate  reporting  of  open  interest,  is, 
however,  relevant  to  the  Commission’s 
decision  to  publish  the  proposed 
amendment  with  certain  proposed 
modifications.  The  Commission 
expressed  its  concern  regarding  the 
accuracy  of  published  open  interest 
figures  in  the  context  of  its  recent 
rulemaking  regarding  reporting  of  open 
positions,  wherein  consideration  was 
given  to  extension  of  the  provisions  of 
§  1.46  to  house  accounts  and  to 
positions  held  in  accounts  with  different 
FCMs.9  Although  the  Commission 
decided  not  to  adopt  any  extension  of 
§  1.46  at  that  time,  it  remains  concerned 
that  problems  might  arise  in  the  future 
that  would  warrant  such  an  extension. 14 
The  Commission  is,  therefore,  proposing 
an  addition  to  the  petitioner’s  suggested 
amendment,  the  purpose  of  which  is  to 
make  certain  that  trades  entered  by 
separate  CTAs  acting  independently  for 
an  account  of  a  commodity  pool  are 
offset  in  an  open  and  competitive 
manner  on  or  subject  to  the  rules  of  a 
contract  market,  and  not  by  means  of  a 
“transfer  trade,”  i.e.,  by  means  of  an 
entry  on  the  books  of  an  FCM  for  the 
purpose  of  transferring  existing  trades 
from  one  account  to  another  carried  by 
the  FCM  where  no  change  in  ownership 
is  involved.  The  Commission  believes 
that  allowing  such  transfer  trades  would 
cast  doubt  upon  the  “independence"  of 
the  CTAs  involved. 

The  Commission  is  also  proposing 
slight  modifications  to  subparagraphs 
(i)— (iii)  as  presented  by  the  petitioner,  so 
that  it  is  clear  that  the  exception  to 
§  1.46  discussed  herein  will  apply  only 
with  respect  to  offsetting  trades  in 
separate  accounts  of  a  pool  which  result 
from  the  trading  decisions  of  different 
CTAs  directing  trading  for  the  pool.  The 
FCM  would  still  be  required  to  apply  the 
general  provisions  of  §  1.46  regarding 
application  and  close  out  of  offsetting 
positions  held  for  or  on  behalf  of  any 
one  pool  account,  so  that  one  or  more 
CTAs  acting  together  to  direct  trading 
for  any  one  pool  account  could  not 
maintain  in  the  that  particular  account 
both  a  long  and  short  position  in  the 
same  future  of  the  same  commodity  on 


'Section  4.13(b)(2)(i)(A)  of  the  Commission's 
regulations  (46  FR  26004,  26014  (May  8, 1981).  The 
Commission  believes  that,  from  its  own  knowledge 
of  non-registered  CPOs  and  from  the  information 
presented  in  the  petition,  such  CPOs  are  unlikely  to 
employ  the  services  of  multiple  CTAs  for  purposes 
of  making  trading  decisions  for  their  pools. 

'45  FR  57141,  57146  (August  27. 1980). 

“46  FR  18528. 18529  (March  25, 1981). 
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the  same  market,  or  in  the  same  option 
contract. 11 

Certification  Under  the  Regulatory 
Flexibility  Act 

The  Commission  does  not  believe  that 
the  proposed  rule  amendment  would 
have  significant  economic  impact  on 
small  entities.  Although  the  proposed 
rule  amendment  would  directly  affect 
the  obligations  of  FCMs,  the 
Commission  has  recently  published  its 
proposed  determination  that  an  FCM  not 
be  considered  a  “small  entity”  within 
the  meaning  of  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354,  94  Stat.  1165, 1166  (5 
U.S.C.  601(3)  and  (6)). 12  Commodity 
pools  may  also  be  affected  by  the 
proposed  rule  amendment,  and  although 
the  Commission  has  not  proposed  a 
definition  of  a  small  commodity  pool,  it 
has  proposed  a  definition  of  a  small 
commodity  pool  operator. 13  The 
Commission  believes  that,  from  its  own 
knowledge  of  such  commodity  pool 
operators  and  from  the  information 
presented  in  the  petition,  such 
commodity  pool  operators  are  unlikely 
to  employ  the  services  of  multiple  CTAs 
for  purposes  of  making  trading  decisions 
for  their  pools.  Further,  the  Commission 
is  proposing,  in  response  to  a  petition  for 
rulemaking,  a  relief  provision  which 
would  provide  an  exemption  to  existing 
regulatory  requirements  in  the  defined 
circumstances.  Accordingly,  pursuant  to 
Section  3(a)  of  the  Regulatory  Flexibility 
Act,  94  Stat.  1168  (5  U.S.C.  605(b)),  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  rule  amendment 
proposed  herein,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  the  Commission  particularly 
invites  comment  from  any  small  firms 
which  believe  that  promulgation  of  this 
rule  amendment  might  have  a  significant 
economic  impact  upon  their  activities. 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

In  consideration  of  the  foregoing,  the 
Commission,  pursuant  to  the  authority 
contained  in  sections  4g,  5  and  8a  of  the 
Act,  7  U.S.C.  6g,  7  and  12a  (1976  &  Supp. 
Ill  1979),  hereby  proposes  to  amend  17 
CFR  Part  1  by  adding  a  new  §  1.46(d)(4) 
to  read  as  follows: 


11  Although  the  example  given  by  the  petitioner  is 
that  of  a  commodity  pool  in  the  form  of  a  limited 
partnership,  with  the  pool  participants  being  limited 
partners  and  the  general  partner,  which  is  also  the 
commodity  pool  operator,  being  a  corporation,  the 
rationale  for  amending  §  1.46  does  not  depend  on 
the  structure  or  organization  of  the  pool. 

12  46  FR  23940,  23941  (April  29, 1981). 

"Id. 


§  1.46  Application  and  closing  out  of 
offsetting  long  and  short  positions. 

***** 

(d)  Exceptions.  The  provisions  of  this 
section  shall  not  apply  to: 
***** 

(4)  Purchases  or  sales  made  in 
separate  accounts  of  a  commodity  pool, 
provided  that 

(i)  The  trading  for  such  pool  is 
directed  by  two  or  more  commodity 
trading  advisors  acting  independently, 
each  of  which  is  directing  the  trading  of 
a  separate  account; 

(ii)  The  commodity  pool  operator 
maintains  only  such  minimum  control 
over  the  trading  for  such  pool  as  is 
necessary  to  fulfill  its  duty  to  supervise 
diligently  the  trading  for  such  pool; 

(iii)  Each  trading  decision  made  by  a 
commodity  trading  advisor  for  such  pool 
is  determined  independently  of  all 
trading  decisions  made  by  any  other 
commodity  trading  advisor  for  such 
pool; 

(iv)  The  purchases  and  sales  for  such 
pool  directed  by  different  commodity 
trading  advisors  acting  independently 
are  executed  by  open  and  competitive 
means  on  or  subject  to  the  rules  of  a 
contract  market;  and 

(v)  No  position  held  for  or  on  behalf  of 
separate  pool  accounts  traded  in 
accordance  with  paragraphs  (d)(4)(i), 
(d)(4)(ii),  (dK4X«0  and  (d)(4)(iv)  of  this 
section  may  be  dosed  out  by 
transferring  such  an  open  position  from 
one  of  the  separate  accounts  to  another 
account  of  the  pool. 

Issued  in  Washington,  D.C.  on  December  9, 
1981,  by  the  Commission. 

Jean  A.  Webb, 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  81-35764  Filed  12-14-81;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  12 

General  Provisions;  Safety  Standards 
for  Boats  and  Associated  Equipment 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  notice,  the  Customs 
Service  and  the  Coast  Guard  propose  to 
amend  their  joint  regulations  relating  to 


safety  standards  for  foreign-made  boats 
and  associated  equipment.  These 
changes,  which  are  designed  to  clarify 
certain  filing  requirements,  eliminate 
bond  requirements  in  some  instances, 
and  implement  a  more  reasonable  time 
limit  for  the  completion  of  repairs  or 
alterations,  are  proposed  to  correct 
problems  encountered  under  the  existing 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  February  16, 1982. 

ADDRESS:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  and  Research  Division,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW„  Room  2426,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ens.  Paul  Newman,  Office  of  Boating, 
Public,  and  Consumer  Affairs  (G-BBT- 
3/42),  Room  4213,  U.S.  Coast  Guard 
Headquarters  Building,  2100  Second 
Street,  SW.,  Washington,  D.C.  20593 
(202-426-1065)  or  H.C.  Feese,  Duty 
Assessment  Division,  Room  4118,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-566-8651). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  11  of  the  Federal  Boat  Safety 
Act  of  1971  (46  U.S.C.  1460)  provides 
that  the  Secretaries  of  Transportation 
and  the  Treasury  may,  by  joint 
regulations,  authorize  the  importation  of 
boats  or  associated  equipment  which  do 
not  conform  with  applicable  Federal 
safety  regulations  and  standards  upon 
terms  and  conditions  which  will  assure 
that  the  boats  or  associated  equipment 
will  be  brought  into  conformity  before 
being  used  on  waters  subject  to  the 
jurisdiction  of  the  United  States. 

Under  this  authority,  Customs  and  the 
Coast  Guard  published  TD.  76-166  in 
the  Federal  Register  on  june  10, 1976  (41 
FR  23398),  setting  forth  a  new  section 
12.85,  Customs  Regulations  (19  CFR 
12.85),  relating  to  safety  standards  for 
boats  and  associated  equipment. 

Section  12.85  provides  that  boats  and 
associated  equipment  will  be  denied 
entry  into  the  customs  territory  of  the 
United  States  unless  accompanied  by 
evidence  of  compliance  with  the 
standards  or  regulations.  Evidence  of 
compliance  may  consist  of  either  a 
compliance  certification  label  affixed  to 
the  product  or  a  hull  identification 
number  affixed  by  the  importer  or  the 
original  manufacturer. 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Proposed  Rules 


61143 


Certain  products  may  be  permitted 
entry  and  release  without  a  compliance 
certification  label  or  hull  identification 
number  if  they  fall  within  one  of  the 
following  categories  and  if  the 
conditions  for  entry  and  release 
specified  in  section  12.85  for  each 
category  of  product  are  met. 

1.  Products  manufactured  before  an 
applicable  standard  or  regulation  was  in 
effect. 

2.  Products  exempted  from  standards 
or  regulations  by  a  Coast  Guard  Grant 
of  Exemption. 

3.  Products  not  in  conformity  at  the 
time  of  entry  but  which  will  be  brought 
into  conformity. 

4.  Products  belonging  to  nonresidents 
which  are  not  in  conformity  and  are 
entering  the  United  States  for  repair  or 
alteration. 

5.  Products'owned  by  certain  foreign 
government  or  international 
organization  personnel. 

6.  Products  entered  for  tests  or 
experimentation. 

Following  the  issuance  of  section 
12.85,  the  Coast  Guard  began  an 
Imported  Boats  Compliance  Program. 
Project  managers  for  the  Coast  Guard 
and  the  Customs  reevaluated  the 
program  and  found  it  to  be  deficient  in 
several  areas.  Accordingly,  after 
numerous  meetings  between  Customs 
and  the  Coast  Guard,  it  has  been 
determined  advisable  to  modify  the 
program  and  revise  the  regulations.  A 
discussion  of  modifications  and 
proposed  regulations  amendments 
follows: 

1.  Section  12.85(c)(1)  provides  that 
certain  products  manufactured  before 
the  standards  or  regulations  became 
effective,  may  be  entered  into  the  United 
States  if  a  declaration  is  filed  in 
accordance  with  §  12.85(d).  The 
declaration,  signed  by  the  importer  or 
consignee,  must  state  that  the  product 
was  manufactured  before  the  applicable 
standard  or  regulation  was  in  effect  and 
must  include  the  name  and  U.S.  address 
of  the  importer  or  consignee,  the  entry 
number  and  date,  the  make,  model,  and 
hull  identification  number  (if  affixed), 
date  of  manufacture  (if  hull 
identification  number  not  affixed),  a 
description  of  any  equipment  or 
component;  and  the  city,  or  state  in 
which  the  product  will  be  principally 
located  (if  known). 

For  products  entering  from  Canada  or 
Mexico  otherwise  than  by  sea,  a  small 
percentage  of  the  total,  a  verbal 
declaration  is  acceptable  at  the  option 
of  the  district  director. 

The  Coast  Guard  has  determined  that 
because:  (1)  district  directors  rarely 
exercise  the  option  to  accept  these 
verbal  declarations;  and,  (2)  written 


declarations  from  all  importers  would 
allow  the  Coast  Guard  and  Customs  to 
assess  the  import  activity  of 
noncomplying  products  more  accurately 
and  enable  the  Coast  Guard  to  keep 
importers  informed  of  current 
regulations  and  subsequent  changes  are 
made,  it  has  been  determined  that 
§  12.85(c)(1)  and  (c)(4)  should  be 
amended  to  delete  the  provision  for  a 
verbal  declaration. 

2.  Section  12.85(c)(4)  provides  that 
noncomplying  products  temporarily 
entered  by  nonresidents  for  repairs  or 
alterations  may  remain  in  the  country 
for  only  60  days  from  the  date  of  entry. 
However,  in  many  instances,  60  days 
does  not  provide  adequate  time  for 
making  extensive  repairs  and 
alterations.  Consequently,  it  is  proposed 
to  amend-5  12.85(c)(4)  to  extend  the  limit 
to  1  year. 

3.  At  present,  §  12.85(e)  states  that 
importers  of  noncomplying  boats 
entering  the  United  States  must  give  a 
bond  and  may  not  use  or  sell  the  boats 
until  they  are  brought  into  conformance. 
As  a  result,  noncomplying  racing  boats 
may  not  compete  in  domestic  races. 

Also,  a  bond  must  be  given  for 
noncomplying  boats  imported  for  use  in 
exhibits.  In  order  to  facilitate  the 
importation  of  nonconforming  boats  for 
use  in  races,  exhibits,  tests,  and 
experiments,  it  is  proposed  to  amend  . 
§  12.85(c)(6)  and  the  heading  thereto,  to 
allow  boats  to  be  imported  for  these 
purposes  without  bond,  provided  a 
declaration  is  filed  in  accordance  with 

§  12.85(d). 

4.  Currently,  certain  products  which 
are  not  in  compliance  with  §  12.85  are 
permitted  entry  and  release  without  a 
compliance  certification  label  or  hull 
identification  number  affixed,  as  is 
required  by  Coast  Guard  regulations 
contained  in  33  CFR  Part  181,  subparts  B 
and  C,  if  they  are  accompanied  by  a 
declaration  filed  in  accordance  with 

§  12.85(d).  Although  the  Customs 
Regulations  do  not  specify  which  form 
this  declaration  is  to  be  filed  upon, 

Coast  Guard  Form  CG  5066  now  is  being 
accepted  by  both  the  Coast  Guard  and 
Customs  as  the  appropriate  document 
for  this  purpose.  It  is  proposed  to  amend 
§  12.85(d)  to  specify  that  the  required 
declaration  must  be  filed  on  this  form. 

5.  In  accordance  with  §  12.85(e)  (1) 
and  (2),  products  that  do  not  conform  to 
the  provisions  of  §  12.85  at  the  time  of 
entry,  but  which  will  later  be  brought 
into  compliance,  may  be  brought  into 
the  United  States  after  giving  a  90-day 
bond,  which  may  be  extended  for  any 
additional  period  by  the  district  director 
of  Customs  for  good  cause  shown.  If  not 
brought  into  compliance  within  the 
alloted  time,  the  products  must  be 


redelivered  to  the  district  director  for 
disposition  in  accordance  with  the 
Customs  laws  and  regulations. 

However,  because  extensive 
modification  is  frequently  required,  90 
days  is  often  not  sufficient  to  bring  a 
product  into  compliance.  In  order  to 
provide  a  more  reasonable  time  to  bring 
these  products  into  compliance  and  to 
eliminate  the  additional  paperwork 
generated  by  requests  for  extensions,  it 
is  proposed  to  amend  8  12.85(e)(2)  to 
provide  180  days,  with  no  extension,  to 
bring  nonconforming  products  into 
compliance.  Based  upon  past 
experience,  although  90  days  was  too 
short  a  time  span  and  extensions  had  to 
be  granted,  the  need  to  extend  beyond 
180  days  was  not  evidenced.  Giving  an 
automatic  180-day  period  relieves  both 
the  public  and  the  Federal  Government 
of  the  burden  of  processing  requests  for 
extensions  of  90  days. 

Proposed  Amendments  < 

It  is  proposed  to  amend  §  12.85, 
Customs  Regulations  (19  CFR  12.85),  in 
the  following  manner 

§  12.85  Coast  Guard  boat  and  associated 
equipment  safety  standards. 

1.  Section  12.85(c)(1)  would  be 
amended  by  deleting  the  last  sentence. 

2.  Section  12.85(c)(4)  would  be 
amended  by  substituting  the  phrase 
“one  year”  for  the  phrase  “60  days” 
wherever  it  appears. 

3.  Section  12.85(c)(4)  would  be  further 
amended  by  deleting  the  last  sentence. 

4.  Section  12.85(c)(6)  would  be 
amended  to  read  as  follows: 

(c)  ‘  *  * 

(6  )Certain  products  entered  for  tests, 
experiments,  exhibits,  or  races.  An 
importer  or  consignee  seeking  to  enter  a 
product  for  a  period  not  to  exceed  1 
year,  for  tests,  experiments,  exhibits,  or 
races,  but  not  for  sale  in  the  United 
States,  shall  file  a  declaration  in 
accordance  with  paragraph  (d)  of  this 
section.  The  declaration  shall  state  that 
the  importer  or  consignee  is  importing 
the  product  solely  for  the  stated  purpose 
and  that  it  will  not  be  sold  or  operated 
in  the  United  States,  unless  the 
operation  is  an  integral  part  of  the 
stated  use  for  which  the  product  was 
inported.  The  importer  or  consignee 
shall  attach  to  the  declaration  a 
description  of  the  use  for  which  the 
product  is  being  imported,  the  time 
period  estimated  for  completion,  and  the 
disposition  to  be  made  of  the  product 
after  completion.  Entry  under  this 
paragraph  may  be  authorized  for  a 
period  not  to  exceed  1  year. 
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5.  Section  12.85(d)  would  be  amended 
to  read  as  follows: 
****** 

(d)  Declaration  requirements.  All 
declarations  submitted  must: 

(1)  Be  filed  at  the  time  of  entry,  in 
duplicate  on  Form  CG-5096. 

(2)  Be  signed  by  the  importer  or 
consignee. 

(3)  State  the  name  and  U.S.  address  of 
the  importer  or  consignee. 

(4)  State  the  entry  number  and  date. 

(5)  Provide  the  make,  model,  and  hull 
identification  number,  if  affixed,  or  date 
of  manufacture  if  hull  identification 
number  not  affixed,  of  any  boat,  and  a 
description  of  any  equipment  or 
component. 

(6)  Identify,  if  known,  the  city  or  state 
in  which  the  product  will  be  principally 
located. 

(7)  Be  sent  by  the  district  director,  to 
the  Commandant  (G-BBT-3/42),  U.S. 
Coast  Guard,  Washington  D.C.  20593. 

6.  Section  12.85(e)(2)  would  be 
amended  to  read  as  follows: 
***** 

(e)  Release  under  bond. 

(1)  *  *  * 

(2)  Time  limita  tion  to  produce 
statement  for  which  bond  is  obligated. 
Within  180  days  after  entry,  the  importer 
or  consignee  shall  deliver  to  both  the 
district  director  and  the  Commandant, 
U.S.  Coast  Guard,  a  copy  of  the 
statement  for  production  of  which  the 
bond  was  obligated.  If  the  statement  is 
not  delivered  to  the  district  director  for 
the  port  of  entry  of  the  product  within 
180  days  after  the  date  of  entry,  the 
importer  or  consignee  shall  deliver  or 
cause  to  be  delivered  to  the  district 
director  the  product  that  was  released  in 
accordance  with  this  paragraph. 
***** 

Authority 

These  changes  are  proposed  under  the 
authority  of  R.S.  251,  as  amended; 
sections  623,  624,  46  Stat.  759,  as 
amended;  sections  5,  6,  7, 11, 15,  85  Stat. 
215,  216,  217,  219  (5  U.S.C.  301;  19  U.S.C. 
66, 1623, 1624;  46  U.S.C.  1454, 1455, 1456, 
1460, 1464);  49  CFR  1.46(n)(l). 

Regulation  Determined  To  Be 
Nonsignificant 

This  proposal  has  been  reviewed  and 
is  not  considered  significant  under  the 
Department  of  Transportation’s 
“Regulatory  Policies  and  Procedures” 

(44  FR 11034,  February  26, 1979).  A  draft 
evaluation  has  been  prepared  and  has 
been  included  in  the  public  docket.  It 
also  has  been  determined  that  the 
proposal  does  not  meet  the  criteria  for 


major  regulations  set  forth  in  Executive 
Order  12291,  entitled  “Federal 
Regulation.” 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
changes  are  designed  to  clarify  certain 
filing  requirements,  eliminate  bond 
requirements  in  some  instances,  and 
implement  a  more  reasonable  time  limit 
for  the  completion  of  repairs  or 
alterations.  The  proposal  is  not 
expected  to:  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities;  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities;  or  generate 
significant  interest  or  attention  from 
small  entities  through  comments,  either 
formal  or  informal. 

Accordingly,  the  Secretary  of  the 
Treasury  has  certified  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that  the 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
section  103.8(b),  Customs  Regulations 
(19  CFR  103.8(b)),  during  regular 
business  hours  at  the  Regulations  and 
Research  Division,  Room  2426, 
Headquarters,  U.S.  Customs  Service, 
1301  Constitution  Avenue,  NW„ 
Washington,  D.C.  20229. 

Drafting  Information 

The  principal  authors  of  this 
document  were  Lawrence  P.  Dunham, 
Regulations  and  Research  Division, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service  and  Mary  Ann 
McCabe,  Office  of  tire  Chief  Counsel, 
U.S.  Coast  Guard.  However,  personnel 
from  other  Customs  and  Coast  Guard 
offices  participated  in  its  development. 
William  T.  Archey, 

Acting  Commissioner  of  Customs. 


Approved:  March  30, 1981 
John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
J.  B.  Hayes, 

Admiral  USCG,  Commandant.  U.S.  Coast 
Guard 

[FR  Doc.  81-35826  Filed  12-14-81;  8:45  amj 

BILLING  CODE  4810-22-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  31 

Information  From  Persons  Receiving 
Payments  From  Gambling  Winnings; 
Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  withholding  on 
certain  payments  of  gambling  winnings 
and  to  statements  fumished'by 
recipients  of  gambling  winnings. 

DATES:  The  public  hearing  will  be  held 
on  January  20, 1982,  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  January  6, 1982. 
address:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 

N.W.,  Washington,  D.C.  The  outlines 
should  be  submitted  to  the 
Commissioner  of  Internal  Rev  enue,  Attn: 
CC:LR:T  (LR-188-80)  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW,  Washington, 
D.C.  20224,  202-566-3935,  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  hearing  is  proposed 
regulations  under  section  6011  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Wednesday, 
September  23, 1981  (46  FR  46966). 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules”  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
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present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
January  6, 1982.  Each  speaker  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  time  consumed 
by  questions  from  the  panel  for  the 
government  and  answers  to  these 
questions.  — 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  for  improving  government 
regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

David  E.  Dickinson, 

Director,  Legislation  and  Regulations 
Division. 

|FR  Doc.  81-35791  Filed  12-14-81;  8:45  am| 

BILLING  CODE  4830-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920  ~ 

Cancellation  of  Public  Hearing  on 
Modified  Portions  of  the  Maryland 
Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
interior. 

ACTION:  Cancellation  of  public  hearing. 

SUMMARY:  OSM  is  announcing  the 
cancellation  of  a  public  hearing  on  the 
adequacy  of  program  modifications 
submitted  to  satisfy  conditions  imposed 
by  the  Secretary  of  the  Interior  on  the 
approval  of  the  Maryland  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

This  notice  cancels  the  public  hearing 
but  does  not  alter  the  time  and  location 
at  which  the  Maryland  program  and 
proposed  amendments  are  available  for 
public  inspection,  or  the  comment  period 
during  which  interested  persons  may 


submit  written  comments  on  the 
proposed  program  elements. 

DATE:  The  following  hearing  is 
cancelled:  The  public  hearing  on  the 
proposed  modifications  to  the  Maryland 
program,  December  16, 1981,  at  7:00  p.m. 
address:  Written  comments  should  be 
mailed  or  hand-delivered  to:  Office  of 
Surface  Mining — Region  I,  Maryland 
Administrative  Record,  603  Morris 
Street,  Charleston,  West  Virginia  25301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Struminski,  Assistant 
Regional  Director,  State  and  Federal 
Programs,  Office  of  Surface  Mining — 
Region  I,  603  Morris  Street,  Charleston, 
West  Virginia  25301;  Telephone:  (304) 
342-8125.  V 

SUPPLEMENTARY  INFORMATION:  On 
November  25, 1981,  notice  of  opportunity 
for  public  hearing  on  the  proposed 
modifications  to  the  Maryland  program 
was  published  in  the  Federal  Register 
(46  FR  57697-57698).  The  proposed 
modifications  are  regulatory  and 
statutory  changes  required  by  the 
Secretary  of  the  Interior  in  his 
conditional  approval  of  the  Maryland 
program. 

The  notice  stated  that  any  person 
interested  in  making  an  oral  or  written 
persentation  at  the  hearing  should 
contact  Ms.  Struminski  by  December  9, 
1981,  and  that  if  no  person  contacted 
Ms.  Struminski  to  express  an  interest  in 
participating  in  the  hearing  by  the  above 
date  the  hearing  would  be  cancelled. 

Because  no  one  expressed  an  interest 
in  attending  the  hearing  by  December  9, 
1981,  the  hearing  has  been  cancelled. 

While  there  is  no  public  hearing, 
interested  persons  may  still  submit 
written  comments  on  die  proposed 
program  elements.  Written  comments 
must  be  received  on  or  before  4:00  p.m. 
on  December  28, 1981,  to  be  considered 
in  the  Secretary's  decision  on  whether 
the  proposed  amendments  satisfy  the 
conditions  imposed  on  the  approval  of 
the  program. 

Written  comments  should  be  mailed 
or  hand-delivered  to:  Ms.  Christine 
Struminski,  Assistant  Regional  Director 
Office  of  Surface  Mining — Region  1, 603 
Morris  Street,  Charleston,  West  Virginia 
25301. 

Dated:  December  10, 1981. 

|.  S.  Griles, 

Acting  Director,  Office  of  Surface  Mining. 

(FR  Doc.  81-35828  Filed  12-14-81;  8:45  am] 

BILLING  CODE  4318-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 264,  and  267 

[SW-FRL-2009-71 

Hazardous  Waste  Management 
System;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  announces  a 
public  meeting  to  present  the  basic 
conceptual  framework  that  EPA  is 
developing  for  the  hazardous  waste  land 
disposal  regulations.  This  notice  also 
describes  the  agenda  for  this  meeting 
and  procedures  for  submitting  written 
comments. 

date:  Monday,  December  21, 1981,  9:00 
a.m.  to  2:00  p.m. 

ADDRESS:  Room  1103,  West  Tower, 
Waterside  Mall,  401  M  Street  SW., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Eileen  Claussen,  Director,  Office  of 
Management,  Information,  and  Analysis, 
Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460 
(202/755-9180). 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  December  21, 1981 
meeting  will  be  to  present  to  the 
regulated  community  and  to  the 
interested  public  the  basic  conceptual 
framework  the  Agency  is  developing  for 
its  hazardous  waste  land  disposal 
regulations.  EPA  is  holding  this  meeting 
with  short  notice  due  to  the  tight  time 
frame  the  Agency  is  working  under  to 
comply  with  the  November  13, 1981, 
Federal  District  Court  for  the  District  of 
Columbia  order  to  promulgate  the  land 
disposal  regulations  by  February  1, 1982 
(Civil  Action  No.  78-1689,  78-1715,  78- 
1734,  78-1899).  The  Agency  would  like  to 
obtain  reactions  from  the  public  to  the 
basic  conceptual  approach  it  is  now 
pursuing. 

At  the  meeting,  EPA  will  provide  a  flip 
chart  presentation  of  the  concept,  and 
will  have  hard  copies  of  the 
presentation  available  to  those  who 
attend  the  public  meeting.  Hard  copies 
will  also  be  available  in  the  Office  of 
Solid  Waste  Docket  Room,  Room  2636, 
and  the  EPA  Library,  Room  2404,  401  M 
Street  SW.,  Washington,  D.C.  20460,  and 
in  regional  EPA  libraries. 

Written  comments  will  be  reviewed 
by  the  Office  of  Solid  Waste  if  they  are 


61146 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Proposed  Rules 


submitted  no  later  than  January  4, 1982. 
Written  comments  should  be  mailed  to 
the  OSW  Docket,  at  the  above  listed 
address. 

Dated:  December  11, 1981. 

Christopher  J.  Capper, 

Assistant  Administrator  for  the  Office  of  Solid 
Waste  and  Emergency  Response. 

(FR  Doc.  81-35929  Filed  12-14-81: 8:45  am] 

BILUNG  CODE  6560-30-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  80, 81, 82, 83,  84 
[Docket  No.  FEMA-FIA-80] 

Federal  Crime  Insurance  Program; 
Proposed  Revisions 

agency:  Office  of  Federal  Insurance 
Administration  (FIA),  Federal 
Emergency  Management  Agency 
(FEMA). 

action:  Proposed  rule. 

summary:  These  revisions  to  the 
Federal  Crime  Insurance  Program  are 
proposed  to  achieve  the  following 
purposes:  Raise  the  premiums  and 
deductibles  charged  for  both  residential 
and  commercial  business.  The  use  of 
geographical  territories  for  determining 
insurance  premiums  is  eliminated  and 
residential  and  commercial  premium 
rates  are  made  uniform  for 
policyholders  regardless  of  location, 
resulting  in  an  additional  increase  in 
premiums  for  policyholders.  The  list  of 
commercial  classifications  of  businesses 
is  revised  to  distinguish  nonprofit 
organizations,  such  as  churches, 
libraries,  and  public  properties  from 
commercial  enterprises  and  to  provide 
for  a  lower  premium  for  the  nonprofit 
organizations  and  higher  rates  for 
commercial  businesses  with  greater 
than  average  exposure  to  crime  losses. 
The  protective  device  requirements  are 
amended  for  some  commercial 
businesses  by  requiring  alarm  systems 
and  additional  protective  devices  for  all 
commercial  businesses  (except 
nonprofit),  regardless  of  the  amount  of 
gross  receipts.  These  regulations  also 
provide  more  detailed  and  helpful 
instructions  for  calculating  premiums 
and  identifying  the  classification  of 
businesses. 

The  definitions  of  “named  insureds” 
and  insured  premises  under  the 
residential  policy  are  simplified  and  the 
term  “conveyance  of  property”  away 
from  the  premises  as  used  in  the 
commercial  policy  is  defined.  Other 
revisions  provide  greater  clarity  to 
existing  provisions  and  reflect  program 
experience  which  has  indicated  the 
desirability  of  more  precise  terminology. 


date:  All  comments  received  on  or 
before  February  16, 1982  will  be 
considered  before  final  action  is  taken 
on  the  proposed  rule. 
address:  Persons  wishing  to  comment 
should  submit  comments  in  duplicate  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  DeHenzel,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  Donohoe  Building,  500  C 
Street,  Room  433,  Washington,  D.C. 

20472,  Telephone  Number  (202)  287- 
0800. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  amendments  are  the  result  of 
the  experience  gained  in  the  ten  years 
the  Federal  Crime  Insurance  Program 
has  been  in  operation. 

The  use  of  territorial  differentials  in 
premiums  has  had  an  inequitable  and 
unjustifiable  impact  upon  crime 
insurance  policyholders  whose  exposure 
to  crime  is  a  result  of  factors  beyond 
their  individual  control.  The  use  of  a 
uniform  premium  reflects  the  existence 
of  a  crime  threat  to  all  citizens  wherever 
they  may  reside.  However,  the  refining 
of  the  classifications  for  nonresidential 
properties  takes  into  account  certain 
differences  in  exposure  which  results 
from  the  differences  in  the  merchandise 
or  services  offered.  In  general,  the 
premiums  resulting  from  these  revisions 
will  produce  a  higher  level  to  offset  the 
losses  which  have  consistently 
exceeded  the  premiums  collected. 
Certain  terminology  in  the  residential 
and  commercial  policies  have  lacked 
adequate  definitions  and  these  proposed 
regulations  bring  clarity  to  the  policy 
provisions.  These  proposed  regulations 
enable  insureds  to  determine  whether 
they  are  conveying  property  which  can 
be  covered  under  the  insuring  agreement 
of  robbery  “away  from  the  premises"  by 
defining  when  conveyance  ceases. 

The  definition  of  “premises"  in  the 
residential  policy  has  lacked  clarity  and 
these  proposed  regulations  make  it  clear 
that  damage  to  the  exterior  of  buildings 
such  as  houses  or  garages  is  required  to 
establish  burglary.  The  term  “insured" 
in  the  current  residential  policy  has 
enabled  non-related  persons  to  obtain 
greater  amounts  of  insurance  at  one 
residential  household  than  was 
available  to  related  persons.  These 
regulations  provide  uniform  limits  of 
insurance  for  each  household. 

The  definition  of  “premises”  in  the 
commercial  policy  has  needed 
clarification,  especially  in  the  case  of 
businesses  which  have  buildings 
adjacent  to  each  other  on  the  same  lot, 


all  of  which  relate  to  the  operation  of  a 
single  business.  These  proposed 
regulations  enable  coverage  to  be 
provided  under  a  single  policy.  The 
classifications  and  rating  of  warehouses 
have  proven  difficult  for  insurance 
agents  and  these  proposed  regulations 
provide  workable  procedures  for 
determining  the  correct  premium. 

The  significance  of  the  annual  gross 
receipts  figure  in  the  rating  of 
commercial  policies  is  emphasized  in 
these  proposed  regulations  and  the 
consequences  for  material 
misstatements  are  clearly  spelled  out  in 
terms  of  denial  of  claims  and  the  voiding 
of  policies. 

FEMA  has  determined  that  an 
environmental  impact  statement  is  not 
needed  for  this  proposed  rule.  A  copy  of 
the  finding  of  no  significant  impact  and 
an  environmental  assessment  is 
available  at  the  above  address. 

Accordingly,  44  CFR  (Parts  80,  81,  62, 
83  and  84  are  proposed  to  be  amended 
as  follows): 

Part  80  heading  is  revised  as  follows: 

PART  80— DESCRIPTION  OF 
PROGRAM  AND  OFFER  TO  STATE 
LICENSED  PROPERTY  INSURANCE 
AGENTS  AND  BROKERS  ACTING  ON 
BEHALF  OF  PURCHASERS  OF 
FEDERAL  CRIME  INSURANCE 

§  00.4  [Amended] 

1.  Section  80.4  entitled  “Offer  to  Pay 
Commission  to  State  Licensed  Property 
Insurance  Agents  and  Brokers  for 
Submitting  Applications  on  Behalf  of 
Purchasers  of  Federal  Crime  Insurance" 
is  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

***** 

(c)  Subject  to  a  minimum  annual 
commission  of  $15  on  each  commercial 
policy  and  $5  on  each  residential  policy, 
the  specified  commission  percentage  of 
the  policyholder  premium  for  both 
residential  and  commercial  insurance 
coverages  shall  be  the  following:  Initial 
policies  14%  and  for  all  renewal  policies 
12%.  The  renewal  commission  rate  shall 
apply  to  any  property  that  has 
previously  been  insured  under  the 
Program  unless  the  lapse  of  time  since 
the  termination  of  the  previous  policy  is 
in  excess  of  6  months.  The  commission 
for  any  renewal  policy  shall  be  deemed 
payable  only  to  the  property  insurance 
agent  or  broker,  of  record,  if  any.  A 
change  of  agent  or  broker  made  at  any 
time  other  than  on  a  policy  anniversary 
date  must  be  accomplished  by  the 
submission  of  a  new  application  with 
the  applicable  premium  and  a  request 
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for  the  cancellation  of  the  previous 
policy. 

2.  Section  80.6  entitled  “Name  and 
Address  of  Servicing  Company”  is 
revised  to  read  as  follows: 

§  80.6  Name  and  address  of  servicing 
company. 

The  following  company  has  been 
designated  to  act  as  servicing  company 
for  the  Federal  Crime  Insurance 
Program,  National  Con-Serv  Inc.,  t/a 
Safety  Management  Institute.  Written 
communications  with  the  servicing 
company  should  be  addressed  to 
Federal  Crime  Insurance,  P.O.  Box 
41033,  Washington,  D.C.  20014.  The  toll 
free  telephone  number  for  the  servicing 
company  is  800-638-8780  and  this 
number  serves  the  continental  United 
States,  Puerto  Rico  and  the  Virgin 
Islands,  except  for  Maryland  and  the 
Washington  Metropolitan  Area.  In  the 
Washington  Metropolitan  Area  call  652- 
2637.  In  Maryland,  outside  the 
Washington  Metropolitan  Area,  call 
collect  301-652-2637. 

PART  81 — PURCHASE  OF  INSURANCE 
AND  ADJUSTMENT  OF  CLAIMS 

§81.2  [Amended] 

3.  Section  81.2  entitled  “Eligibility 
Requirements  Applicable  to  Property 
Owners”  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 
***** 

(c)  Any  material  misstatement  of  fact 
in  the  application  or  in  any  form 
submitted  at  the  time  of  any  subsequent 
renewal  may  result  in  the  voiding  of  the 
policy  and  the  denial  of  any  claim. 
Intentionally  false  or  misleading 
statements,  either  in  the  application,  at 
the  time  of  subsequent  renewals,  or  in 
connection  with  any  claim  submitted 
under  this  program  may  also  result  in 
prosecution. 

4.  Section  81.4  entitled  "Terms  and 
conditions  of  policy  to  govern"  is 
amended  by  adding  the  following 
sentence  to  paragraph  (c)  thereof; 

§81.4  Terms  and  conditions  of  policy  to 
govern. 

(c)  *  *  *  Any  increase  in  premium 
and  or  reduction  in  terms  of  coverage 
shall  be  applicable  as  of  the  effective 
date  of  such  revision  to  all  policies 
cancelled  and  rewritten  within  90  days 
prior  to  the  effective  date  of  such  • 
revision  unless  such  cancellation  was 
made  to  accomplish  an  increase  in  the 
amount  of  insurance  coverage  or  as  a 
result  of  the  removal  of  the  insured  to 
another  premises. 

4a.  Paragraph  (d)  of  §  81.4  is  removed. 


5.  Section  81.7  entitled 
“Cancellations,  modifications  and 
renewals  of  coverage”  is  amended  by 
adding  at  the  end  of  paragraph  (c)  the 
following  sentence: 

§  81.7  Cancellations,  modifications  and 
renewals  of  coverage. 

***** 

(c)  *  *  *  The  insurer  may,  at  the 
request  of  the  insured,  permit  a 
retroactive  cancellation  of  a  poicy,  but 
in  no  event  shall  such  cancellation  be 
effective  earlier  than  thirty  days  before 
receipt  by  the  insurer  of  such  request  in 
writing,  and  such  cancellation  shall 
apply  only  to  the  policy  in  force  at  the 
time  of  the  receipt  of  such  request. 
***** 

5a.  Section  81.7  is  further  amended  by 
revising  paragraph  (d)(5)  to  read  as 
follows: 

***** 

(d)  *  *  *  (5)  any  other  substantial 
failure  to  comply  with  the  provisions  of 
this  subchapter  or  of  the  insurance 
policy  as  determined  by  the  insurer  and 
stated  in  its  notice  of  cancellation. 
Cancellations  on  any  of  the  grounds  in 
paragraph  (d)  (2),  (3),  or  (4)  of  this 
section  may,  at  the  discrtion  of  the 
insurer,  be  made  retroactive  to  the  date 
of  application  or  renewal  which 
immediately  precedes  the  first  known 
wrongful  act.  Refunds  of  unearned 
premiums,  if  any,  shall  be  subject  to 
offsets  for  the  insurer’s  administrative 
expenses  (including  the  payment  of 
agents’  commissions,  if  any)  in 
connection  with  the  issuance  of  the 
policy,  any  inspections  of  the  insured’s 
premises  and  the  expense  of  claims 
adjustment,  if  any.  Cancellations  by  the 
insurer  on  the  basis  of  paragraph  (d)(5) 
of  this  section  or  as  provided  by 
paragraph  (e)  of  this  section  shall  be 
upon  30  days  written  notice,  and  the 
insured  shall  be  entitled  to  a  short  rate 
refund  of  premium,  if  any. 
***** 

5b.  Section  81.7  is  further  amended  by 
amending  paragraph  (f)  by  removing  the 
last  sentence,  thereof. 

Section  81.7a  entitled  "Cancellations 
in  order  to  renew”  is  amended  by 
adding  the  following  sentence  to  the  end 
of  paragraph  (a)  to  read  as  follows: 

§  81.7a  Cancellations  in  order  to  renew. 

*  *  *  “Cancellation  and  rewrite  of 
coverage  to  take  advantage  of  an 
impending  rate  increase  shall  not  be 
permitted.” 

*  *  *  *  * 


PART  82— PROTECTIVE  DEVICE 
REQUIREMENTS 

6.  Section  82.1  entitled  “Definitions” 
is  amended  by  adding  a  paragraph  (j) 
which  reads  as  follows: 

§  82.1  Definitions. 

***** 

(j)  “Safe”  is  a  non-portable  money 
storage  compartment  which  is 
reinforced  with  a  minimum  of  Vi  inch 
solid  steel  plate  throughout,  with  the 
exception  of  the  door,  which  must  be  at 
least  one  inch  thick  solid  steel  plate  and 
equipped  with  a  lock,  which  is  an 
integral  part  of  the  door. 

7.  Section  82.5  entitled  "Inspection  of 
commercial  premises”  is  amended  by 
revising  paragraphs  (c)  and  (d)  and  by 
revising  the  last  sentence  of  paragraph 

(e)  as  follows: 

§  82.5  Inspection  of  commercial  premises. 

***** 

(c)  An  insured  whose  commercial 
premises  is  not  one  which  is  required  by 
§  82.31  to  be  protected  by  any  type  of 
alarm  system  but  who  elects  to  utilize 
an  alarm  system  may  select  particular 
accessible  openings  and  exterior  doors 
to  be  protected  only  by  the  alarm 
systems  and  may  protect  other 
accessible  and  exterior  doors  with  the 
physical  barriers  specified  in  paragraphs 
(c)  and  (e)  of  §  82.31. 

(d)  Because  the  statement  of  annual 
gross  receipts  is  a  significant  factor  in 
the  determination  of  the  applicable 
protective  device  requirements  as  well 
as  in  the  determination  of  the  correct 
premium,  the  annual  gross  receipts 
figure  reported  on  the  application  or  at 
the  time  of  renewal  shall  be  verified  at 
the  time  of  the  adjustment  of  any  loss. 
The  applicant  or  insured  shall  at  the 
time  make  available  any  necessary 
documentation  to  substantiate  the 
annual  gross  receipts  figure  reported. 

(e)  *  *  *  The  Administrator  may  also 
in  his  discretion  determine  that  the 
frequency  and/or  severity  of 
occurrences  of  loss  experience  under 
any  policy-issued  under  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section, 
requires  that  as  a  condition  of 
continuation  of  coverage  or  renewal  of 
such  policy  the  premises  insured 
thereunder  be  protected  by  one  or  more 
of  the  protective  devices  described  in 
paragraphs  (a),  (b),  (c).  (d),  (e),  (f)  (1),  (2), 
and  (3)  of  §  82.31. 

***** 

7.  Section  82.5  is  further  amended  by 
adding  a  paragraph  (i)  as  follows: 
***** 

(i)  If  an  applicant  occupies  a  premises 
jointly  with  other  businesses,  and  there 
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exists  no  physical  barrier  separating  the 
business  of  the  applicant  from  the  other 
businesses,  the  applicant  may  still 
obtain  insurance  coverage  provided  that 
the  exterior  boundaries  of  the  premises 
that  enclose  the  business  of  the 
applicant  and  the  other  businesses  are 
protected  in  accordance  with  the 
protective  device  requirements 
applicable  to  the  classification 
governing  the  applicant's  business.  In 
such  a  case  the  applicant,  as  an  insured, 
will  be  responsible  for  the  continued 
existence  and  maintenance  and 
functioning  of  the  required  protective 
devices.  For  purposes  of  the  burglary 
insurance  coverage,  the  premises  to 
which  there  must  be  forcible  signs  of 
entry  is  the  overall  premises  confining 
the  business  of  the  applicant  and  the 
other  businesses.  As  noted  in  §  83.22, 
the  maximum  limit  of  coverage  which 
consists  of  $15,000  may  not  be  increased 
by  insuring  several  departments  of  a 
single  business  or  institution  at  one 
premises  as  separate  premises  and  this 
paragraph  does  not  supersede  §  83.22. 

§  82.31  [Amended] 

8.  §  82.31  entitled  “Minimum 
Standards  for  industrial  and  commercial 
properties”,  paragraph  (f)  is  revised  as 
follows: 

•  *  *  *  * 

(f)  The  following  types  of 
establishments  whose  inventories  pose 
a  particularly  serious  risk  shall,  as  a 
minimum,  in  addition  to  the 
requirements  of  paragraphs  (a),  (b)  and 
(d)  of  this  section  be  protected  by  the 
type  of  alarm  system  indicated.  If  the 
system  specified  in  (f)(1)  of  this  section 
is  not  available  in  the  community  in 
which  the  premises  are  located,  the  type 
of  system  specified  in  paragraph  (f)(2)  of 
this  section  shall  be  permitted. 

(1)  Central  Station,  supervised  service 
alarm  systems  shall  be  required  for  the 
following  businesses: 

(i)  Auto  Parts — No  Service. 

(ii)  Beer/Wine  with  Food  Retail. 

(iii)  Beer/Wine  Wholesale. 

(iv)  Cameras/Photo  Supplies — 
Wholesale/Retail. 

(v)  Clothing/Men’s — Wholesale/ 
Retail. 

(vi)  Clothing/Women’s — Wholesale/ 
Retail. 

(vii)  Drug  Stores  and  Druggists’ 
Sundries. 

(viii)  Drugs/Wholesale. 

(ix)  Electrical  Applicances — Sales/ 
Service. 

(x)  Food  Stuffs/Wholesale. 

(xi)  Furriers — Retail/Wholesale/ 
Manufacturing/Storage. 

(xii)  Gasoline  Service  Station. 

(xiii)  Guns/ Ammunition — Wholesale/ 
Retail. 


(xiv)  Jewelry — Retail/Wholesale/ 
Manufacturing/Storage. 

(xv)  Liquor  Sales — Retail. 

(xvi)  Liquor — Wholesale. 

(xvii)  Pawn  Brokers. 

(xviii)  Precious  Metals — Storage. 

(xix)  Precious  Metals — 
Manufacturing/Wholesale/Retail. 

(xx)  Radio/TV/Stereo/Electronic 
Equipment — Wholesale/Retail. 

(xxi)  Record  Shop. 

(xxii)  Tobacco  Dealers — Retail. 

(xxiii)  Variety  Stores. 

(2)  Silent  alarm  systems  shall  be 
required  for  the  following  businesses: 

(i)  All  Risks  Not  Otherwise  Classified. 

(ii)  Amusement  Enterprises. 

(iii)  Billard/Pool  Parlors. 

(iv)  Coin  and  Stamp  Shops. 

(v)  Dry  Cleaners. 

(vi)  Garages/Auto  Repair/Body 
Shop. 

(vii)  Golf  and  Others  Sports 
Professionals. 

(viii)  Grocery  Stores/Delicatessens/ 
Health  Food  Stores. 

(ix)  Industrial  Tool  Supply. 

(x)  Laundries. 

(xi)  Meat/Poultry/Fish  Dealers. 

(xii)  Offices/Business  Machines/ 
Equipment. 

(xiii)  Photographers  Studios. 

(xiv)  Specialized  Clothing 
(Sportswear,  Lingerie,  Accessories, 
etc.) — Other  than  usual  outwear. 

(xv)  Tavem/Bar/Lounge. 

(xvi)  Wig  Shops. 

(3)  Local  alarm  systems  shall  be 
required  for  the  following  business: 

(i)  Antique  Store. 

(ii)  Art  Gallery. 

(iii)  Auto  Sales/Service. 

(iv)  Clothing  Manufacturer. 

(v)  Clubs. 

(vi)  Discos/Dance  Halls/Pavillions. 

(vii)  Health  Clubs/Spas/Massage 
Parlors. 

(viii)  Motorbikes/Bicycles/Mopeds. 

(ix)  Radio/TV/Stereo/Electronic 
Equipment — Service  Only. 

(x)  Restaurants. 

(xi)  Sports  Goods — General. 

(xii)  Vending  Machines — Sales/ 
Rentals. 


PART  83— COVERAGES,  RATES  AND 
PRESCRIBED  POLICY  FORM 

9.  Section  83.1  entitled  “Description  of 
residential  coverage”  is  amended  by 
adding  at  the  end  of  paragraph  (c)  the 
following  additional  sentences,  which 
read: 

§  83.1  Description  of  residential  coverage. 
*  *  *  *  * 

(c)  *  *  * 

A  mobile  home  used  as  a  residence 
may  be  insured  on  a  residential 


application  form  provided  the  mobil 
home  has  been  rendered  immobile  on  a 
permanent  foundation  and  anchored  to 
resist  flotation  or  lateral  movement.  A 
residential  premises  own  or  leased  by  a 
business,  corporate  or  otherwise,  may 
not  be  insured  under  a  residential 
policy.  A  model  home  held  for  eventual 
sale  may  not  be  insured  under  a 
residential  policy.  A  storeroom  used  for 
temporary  storage  of  personal  property 
not  pertaining  to  a  business  may  be 
insured  under  a  residential  policy, 
provided  that  the  storage  area  is 
surrounded  by  physical  barriers  which 
separate  it  from  other  storage  areas 
available  to  other  persons  and  that  the 
storage  area  utilized  by  the  insured 
complies  with  the  protective  device 
requirements  applicable  to  residential 
premises. 

10.  Section  83.2  entitled  “Limits  of 
residential  coverage”  is  revised  to  read 
as  follows: 

/ 

§  83.2  Limits  of  residential  coverage. 

The  residential  policy  may  be  written 
in  amounts  not  less  than  $1000  and  not 
in  excess  of  $10,000  for  each  insurable 
premises.  An  insurable  premises  is 
defined  as  a  physically  separate  area 
occupied  for  residential  purposes  by  one 
or  more  persons  who  are  permanent 
members  of  a  single  household.  The 
$10,000  limit  of  coverage  for  each 
insurable  premises  may  not  be 
increased  by  subdividing  the  premises 
shared  by  members  of  a  common 
household.  Any  amount  of  insurance  or 
fraction  thereof,  above  a  specified  limit 
shall  be  charged  the  applicable  rate  for 
the  next  higher  limit  of  coverage. 
Specified  limits  of  coverage  are  set  forth 
in  §  83.4. 

10a.  The  first  sentence  of  §  83.3 
entitled  “Amount  of  residential  policy 
deductible”  is  amended  by  changing 
“  *  *  *  $50  for  each  loss  occurrence,  or  5 
percent  of  the  gross  amount  of  the  loss, 
whichever  is  greater,  *  *  *  ”  to  read 
“$250  or  5%  of  the  gross  amount  of  the 
loss,  whichever  is  greater.” 

11.  Section  83.4  entitled  “Residential 
crime  insurance  rates”  is  revised  to  read 
as  follows: 

§  83.4  Residential  crime  insurance  rates. 

The  specified  limits  of  coverage  and 
applicable  annual  premiums  for 
residential  crime  insurance  coverage  are 
as  follows: 
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§  83.5  [Amended] 

12.  Section  83.5  entitled  "Required 
residential  policy  form"  is  amended  by 
revising  the  Insuring  Agreement  II, 
Damage,  to  read  as  follows: 
***** 

II.  Damage.  To  pay  for  damage  to  the 
premises  and  to  the  insured  property  by 
burglary  and  larceny  incident  thereto,  or 
robbery,  including  observed  theft,  or  attempt 
threat,  and  for  damage  to  the  interior  of  that 
portion  of  any  building  occupied  by  the 
named  insured’s  household  at  the  premises 
and  to  the  insured  property  therein  or  away 
from  the  premises  by  vandalism  or  malicious 
mischief  which  occurs  during  a  burglary  or 
robbery,  provided  that  with  respect  to 
damage  to  the  building  an  insured  is  the 
ownfer  thereof  or  is  liable  for  repairing  such 
damage. 

With  respect  to  loss  occurring  at  any  part 
of  the  premises  not  occupied  exclusively  by 
the  named  insured's  household,  this  Insuring 
Agreement  applies  only  to  property  owned  or 
used  by  an  insured. 

12a.  Insuring  Agreement  IV  is 
removed  and  Insuring  Agreements  V 
and  VI  are  renumbered  as  Insuring 
Agreements  IV  and  V. 

12b.  The  Residential  Crime  Insurance 
Policy  is  further  amended  by  revising 
Insuring  Agreement  V  as  renumbered  to 
read  as  follows: 

V.  Policy  period,  territory.  This  policy 
applies  only  to  losses  which  occur  during  the 
policy  period  within  a  state,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico, 
the  Virgin  Islands,  the  territories  and 
possessions  of  the  United  States  and  the 
Trust  Territory,  of  the  Pacific  Islands. 

12c.  The  Residential  Crime  Insurance 
Policy  is  further  amended  by  revising 
subparagraphs  (a)  entitled  “Named 
Insured”  and  (b)  “Premises”  of 
Paragraph  1  entitled  “Definitions"  of  the 
section  entitled  “Conditions”  to  read  as 
follows: 

I.  Definitions — (a)  Named  Insured.  "Named 
Insured”  means  the  insured  named  in  the 
application.  “Insured”  means  the  named 
insured  and  any  person  while  a  permanent 
member  of  the  insured’s  household,  other 
than  a  residence  employees. 

(b)  "Premises"  means  the  premises 
designated  in  the  application  and  includes 
garages  and  other  outbuildings  accidental 
thereto. 

***** 

12d.  The  Residential  Crime  Insurance 
Policy  is  further  amended  by  revising 
Paragraph  11  entitled  “Cancellation”  of 
the  section  entitled  “Conditions”  to 
include  two  additional  sentences  to  be 
inserted  after  the  first  three  sentences  of 
that  paragraph  which  read  as  follows: 

II.  Cancellation.  *  *  *  The  mailing  of  a  bill 
by  the  insurer,  notifying  an  insured  that  his 
failure  to  pay  an  installment  or  renewal 
premium  in  sufficient  time  for  it  to  be 


received  by  the  insurer,  or  postmarked  by  the 
United  States  PostaT  Service,  on  or  before  the 
due  date  stated  in  the  bill  will  cause  the 
policy  to  terminate  on  said  due  date,  shall 
constitute  the  mailing  of  a  notice  of 
cancellation  when  payment  is  not  received  or 
postmarked  as  specified  above.  The  mailing 
of  such  a  notice  of  cancellation  to  the  mailing 
address  shown  on  the  policy  and/or 
application,  either  separately  or  as  a  part  of  a 
bill  for  installment  or  renewal  premium,  shall 
be  sufficient  and  conclusive  proof  of  notice  to 
the  insured.  *  *  * 

***** 

13.  Section  83.22  entitled  "Limits  of 
commerical  coverage”  is  revised  to  read 
as  follows: 

§  83.22  Limits  of  coverage  and  number  of 
applications  required. 

The  Commercial  Crime  Insurance 
Policy  may  be  written  in  amounts  not 
less  than  $1,000  and  not  in  excess  of 
$15,000  for  each  insured  premises.  The 
maximum  limit  may  not  be  increased  (1) 
by  insuring  several  departments  of  a 
single  business  or  institution  at  one 
insurable  premises  as  separate 
premises,  or  (2)  by  establishing  separate 
businesses  for  different  portions  of 
business  operations  having  a  common 
majority  ownership  which  are  located  at 
one  insurable  premises.  Each  $1,000  of 
insurance  or  fraction  thereof  shall  be 
charged  the  applicable  rate  for  the  full 
$1,000  of  insurance  coverage.  Insurable 
premises  is  defined  as  one  premises  or 
portion  thereof  utilized  for  the  purpose 
of  conducting  the  business  of  the 
insured.  Two  or  more  buildings  which 
are  adjoining  and  have  a  common 
connecting  door  or  passageway  are 
considered  one  building  and  should  be 
included  in  one  application.  Multiple 
rooms  or  floors  within  one  building  are 
considered  one  premises  and  should  be 
specifically  enumerated  on  one 
application.  Physically  separate 
buildings  or  portions  thereof  must  be 
covered  on  separate  applications  using 
the  appropriate  IRS  number,  with  a 
different  suffix  on  each  application,  in 
order  to  identify  multiple  premises  of 
one  business.  The  commercial  policy 
form  must  be  used  for  residential 
properties  owned  or  leased  by  a 
business,  incorporated  or  otherwise  and 
for  model  homes.  Such  risks  must  meet 
commercial  protective  device 
requirements.  If  an  insured  shares  a 
premises  with  one  or  more  other 
businesses  but  there  is  no  physical 
barrier  meeting  protective  device 
requirements  to  separate  the  business, 
the  insured  is  entitled  to  coverage  with 
limitations  as  described  in  §§  82.5(i)  and 
83.22. 

14.  Section  83.23  entitled  “Amount  of 


commercial  policy  deductible”  is  revised 
to  read  as  follows: 

§  83.23  Amount  of  commercial  pokey 
deductible. 

(a)  The  Commercial  Crime  Insurance 
Policy  for  industrial  and  commercial 
risks  shall  be  subject  to  a  deductible  in 
the  following  amounts  for  each  loss 
occurrence  or  5  percent  of  the  gross 
amount  of  the  loss,  whichever  is  greater, 
in  accordance  with  the  following 
categories  of  annual  gross  receipts  (or 
opera ting'budget,  if  applicable): 


Less  than  $299.999 _ $250 

Less  than  $300,000  to  $499,909 _  350 

Less  than  $500,00  and  above - - - -  500 


(b)  The  Commercial  Crime  Insurance 
Policy  for  non-profit  or  public  property 
risks  shall  be  subject  to  a  deductible  in 
the  amount  of  $250  for  each  loss 
occurrence  of  5  percent  of  the  amount  of 
loss,  whichever  is  greater. 

15.  Section  83.24  entitled 
“Classification  of  commercial  risks”  is 
revised  to  read  as  follows: 

§  83.24  Classification  of  commercial  risks. 

(a)  The  governing  factor  in 
determining  the  risk  classification 
applicable  to  a  particular  premises  is  the 
kind  of  business  being  conducted  by  the 
insured  at  that  location.  If  there  is  no 
specific  kind  of  business  applicable  to 
the  risk,  then  the  kind  of  merchandise 
inventoried  and  held  for  sale  governs. 
Such  risks  take  the  classification  of  the 
merchandise  or  inventory  which 
generates  the  majority  (51%  or  more)  of 
the  annual  gross  receipts  of  the 
business.  For  example,  a  candy  store 
carrying  an  incidental  line  of  tobacco  is 
still  classified  as  a  candy  store.  The 
exception  to  this  rule  is  that  any  store  in 
the  Continental  United  States  that 
carries  any  liquor  (other  than  wine  and 
beer)  shall  be  classified  as  a  liquor  store 
regardless  of  the  amount  of  liquor 
carried.  If  51%  or  more  of  the  gross 
receipts  of  a  restaurant  are  generated  by 
the  sale  of  alcoholic  beverages, 
excluding  wine  and  beer,  it  shall  be 
rated  as  a  tavern.  Any  change  in 
classification  must  be  reported  to  the 
insurer  through  the  servicing  company. 

(b)  Individual  concessionaires 
operating  within  a  premises  are 
classified  according  to  the  business  or 
merchandise  of  the  concessionaire. 

(c)  Warehouses  and/or  other  storage 
areas  shall  take  the  classification  of  the 
merchandise  or  inventory  comprising 
the  majority  value  of  the  contents. 

(d)  The  following  business 
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classifications  shall  be  applicable  to  the 
Commercial  Crime  Insurance  Policy: 
Classifications.— Classes  Under  the  Com¬ 
mercial  Crime  Insurance  Policy  are 
Classified  as  Follows 


Oassiflca- 
tton  code 

—  '  T 

Pre¬ 

mium 

class 

Class 

J1 - 

i 

Chruche*.  charities,  nonprofit  organiza- 
feona  and  public  properties. 

A1 . . 

2 

AH  risks  not  otherwise  classified. 

B1 _ 

2 

Antique  store. 

03 . 

2 

Auto  parts— no  service. 

D1 . 

2 

Auto  sales/services 

05 _ _ 

2 

Bowling  lanes/centers. 

K1 . 

2 

Coins/stamp  shop. 

C5 _ 

2 

Donut/ pastry/coffee  shop— sealed 

service. 

El _ _ 

2 

Fast  food/bakery/donut  carryout  only. 

N1 . 

2 

Fruit/vegetable  stand. 

21 . 

2 

Meat  poultry/ fish  dealers. 

<31 _ 

2 

Motortalkes/bicycles/mopeds. 

C3 _ 

2 

Office/business  machines/equipment 

R1 _ 

2 

Photographers  studios. 

C4 - 

2 

Radio/TV/stereo/electronic  equipment- 
service  only. 

XI. - 

2 

Vendng  machines— sales/rentals. 

02 _ _ 

3 

Amusement  enterprise. 

Cl _ 

3 

Art  gallery. 

C6 . 

3 

Beer /wine  with  food  retail. 

FI . 

3 

Beer/wine  wholesale. 

04 - 

3 

BMard/pool  parlors. 

06 _ 

3 

Camera— photo  supplies— wholesale/ 
retail. 

G1 . 

3 

Check  cashing  agency. 

11 _ 

3 

Clothing  manufacturer 

22..  - 

3 

Clothing/men’s  (age  12  and  over)— 
wholesale/retail. 

30.. _ 

3 

Clothing/ women's  (age  12  and  over)— 
wholesale/retail. 

or . . 

3 

Odbs. 

06 . 

3 

Discos/ dance  halts/pavitlions 

09 _ 

3 

Drug  stores  and  druggist's  sundnes 

LI _ 

3 

Drugs— wholesale. 

10 . 

3 

Dry  cleaners. 

11 

3 

Electrical  appliances— sales/ service 

Ml _ 

3 

Food  stuffs  wholesale. 

12 _ 

3 

Furriers — retail/wholesale/ 
manufacturers/storage. 

13 _ 

3 

Garages/auto  repair/body  shop. 

14 _ 

3 

Gasoline  service  station. 

15 . . 

3 

Golf  and  other  sport  professionals. 

16 - 

3 

Grocery  stores/ delicatessens/health 

food  stores. 

17 _ 

3 

Guns/ammunition— wholesale/retail. 

C2 _ 

3 

Health  dubs  spas/massage  parlors. 

01 _ 

3 

Industrial  tool  supply. 

18 - 

3 

Jowoky  retail /wholesale/ 
manufacturers/storage. 

19 _ 

3 

Laundries. 

20 _ 

3 

Liquor  saiae — retail 

PI - 

3 

Liquor— wholesale. 

23 . . 

3 

Pawnbrokers. 

SI - 

3 

FVectou*  metals— storage. 

C8 . . 

3 

Precious  metals— manufacturing. 

wholesale,  retail. 

24 _ 

3 

Radio/TV/stereo/electronic  equip¬ 

ment—^ wholesale/retail. 

25 . 

3 

T1 . . . . 

3 

Records  shops. 

Sawngs,  Loans.  Banks,  and  other  fi¬ 
nancial  institutions. 

26 - 

3 

U1 - 

3 

Sports  goods— general. 

HI _ 

3 

Specialized  clothing  (sportswear,  linge¬ 
rie,  accessories,  etc.)— other  than 
usual  outerwear. 

27... . 

3 

Tavem/bar  /lounge. 

28 . 

3 

29 . . 

3 

C9 . .. . 

3 

VI . 

3 

Taxi— robbery  only. 

W1 . . . 

3 

Variety  stores. 

Wig  shops. 

Y1 _ 

3 

16.  A  new  section  to  be  designated 
§  83.24a  entitled  “Gross  Receipts"  is 
added: 


§  83.24a  Gross  receipts. 

The  annual  gross  receipts  figure  of  a 
business  is  used  as  a  significant  factor 
in  calculating  the  annual  premium,  in 
determining  the  applicable  protective 
device  requirements  for  commercial 
burglary  coverage  and  for  determining 
the  deductible  applicable  to  any  loss.  It 
is  therefore  material  to  the  issuance  of  a 
policy  and  must  be  correctly  stated. 
Misstatement  of  gross  receipts  at  the 
time  of  application  or  any  subsequent 
renewal  will  cause  the  policy  to  be 
voided  and  any  claim  denied.  Gross 
receipts  must  be  verified  at  the  time  of 
adjustment  of  any  loss.  Renewal 
payment  of  a  Commercial  Crime 
Insurance  Policy  will  not  be  accepted 
and  the  policy  remewed  unless  the 
current  gross  receipts  figure  is  submitted 
with  the  premium  payment.  Failure  to 
submit  the  gross  receipts  figure  may 
result  in  a  lapse  of  coverage.  The 
following  guidelines  are  applicable  in 
determining  the  correct  annual  gross 
receipts  figure  to  be  reported. 

(a)  The  annual  gross  receipts  figure 
should  be  taken  from  the  most  recent 
annual  Federal  Income  Tax  Return  (or 
comparable  tax  return  in  Puerto  Rico 
and  Virgin  Islands)  filed  prior  to  the 
date  of  the  application  or  renewal  date. 
The  figure  is  applicable  to  the  policy  for 
a  period  of  one  year  and  the  policy  will 
not  be  changed  in  term  to  reduce  or 
increase  the  premium  because  of  a 
reduction  or  increase  in  gross  receipts. 

(b)  A  new  business  that  has  not  as  yet 
filed  an  annual  Federal  Income  Tax 
return  (or  comparable  tax  return  in 
Puerto  Rico  and  Viigin  Islands)  shall 
insert  the  words  “under  $100,000.” 
However,  an  applicant  is  not  considered 
to  be  a  “new  business”  if  any  of  the 
owners  or  officers  of  the  business  have 
been  owners  or  officers  of  any  similar 
business  previously  operated  at  the 
same  address.  In  such  a  case  the  annual 
gross  receipts  figure  as  listed  in  the  most 
recently  filed  income  tax  return  of  the 
former  business  should  be  used,  if 
available.  If  such  figure  is  not  available, 
an  estimate  by  the  insured’s  accountant 
of  the  annual  gross  receipts  reasonably 
anticipated  during  the  first  year  of 
operation  will  be  accepted. 

(c)  A  non-profit  or  public  entity  that 
has  no  gross  receipts  or  whose  annual 
operating  budget  exceeds  the  gross 
receipts  shall  report  its  operating  budget 
rather  than  gross  receipts. 

(d)  The  gross  receipts  figure  for  a 
bank  or  other  financial  institution  shall 
be  the  total  income  line  of  the  tax  return 
as  derived  from  dividends,  interest, 
investment  income,  capital  gains  and 
other  income.  If  several  branches  of  one 
business  are  covered,  the  total  income 


shall  be  divided  equally  among  the 
branches  insured. 

(e)  The  gross  receipts  figure  for  a  real 
estate,  property  management  or  similar 
type  of  business  shall  be  the  ‘Total 
Income”  line  of  the  tax  return  as  derived 
from  interest,  rents,  capital  gains,  other, 
etc. 

(f)  A  warehouse  shall  report  the  total 
gross  receipts  of  the  store  it  supplies.  If 
a  warehouse  supplies  more  than  one 
store,  it  shall  report  the  sum  of  the  gross 
receipts  figures  for  all  the  stores  it 
supplies.  If  more  than  one  warehouse 
supplies  one  store,  the  gross  receipts 
figure  applicable  to  the  store  shall  be 
apportioned  among  the  warehouses 
according  to  the  percentage  the  value  of 
merchandise  supplied  by  each 
warehouse  bears  to  the  total  value  of 
merchandise  supplied. 

(g)  If  an  insured  has  multiple  premises 
as  defined  in  §  83.22,  the  gross  receipts 
of  the  total  business  shall  be  divided 
among  the  various  locations  in 
accordance  with  the  percentage  of  the 
total  gross  receipts  generated  by  each 
location. 

(h)  If  an  insured  premises  is  regularly 
utilized  as  a  collection  center  for 
performing  accounting  or  bookkeeping 
functions  with  respect  to  the  receipts 
delivered  from  two  or  more  other 
insured  premises,  resulting  in  the 
accumulation  of  the  combined  receipts 
from  such  other  premises  at  one 
location,  the  gross  receipts  for  such 
location  shall  be  determined  by  using 
the  sum  of  the  gross  receipts  amounts  of 
all  the  other  insured  premises  from 
which  receipts  are  received.  Further,  if 
such  insured  premises  is  regularly 
utilized  as  a  collection  center  from 
which  there  is  accumulated  money  or 
property  for  distribution  to  one  or  more 
other  insured  premises,  the  gross 
receipts  for  such  location  shall  be 
determined  by  using  the  sum  of  the 
gross  receipt  amounts  of  all  the  other 
insured  premises  to  which  distribution  is 
made. 

(i)  Any  questions  regarding  gross 
receipts  should  be  referred  to  the 
servicing  company  listed  in  §  80.6  of  this 
chapter. 

17.  Section  83.25  entitled  “Commercial 
crime  insurance  rates"  is  revised  in  its 
entirety  and  reads  as  follows: 

§  83.25  Commercial  crime  insurance  rates. 

(a)  All  commercial  premises  with 
annual  gross  receipts  under  $300,000  and 
meeting  the  protective  device 
requirements  of  the  program  shall 
receive  a  premium  credit  as  follows: 

(1)  Central  or  Silent  Alarm  30% 

(2)  Local  Alarm  15% 
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(b)  Premium  rates  for  Commercial 


within  the  several  states,  the  District  of  Burglary  or  Robbery  of  a  Watchman  and 


i 


Crime  Insurance  Policies  for  risks 
having  annual  gross  receipts  of  less  than 
$5,000,000  shall  be  determined  by 
reference  to  the  rate  charts  contained  in 
paragraph  (f)  of  this  section.  The  annual 
gross  receipts  shall  be  determined  in 
accordance  with  §  83.24(a). 

(c)  Option.  1.  An  applicant  may  apply 
for  insurance  coverage  under  all  of  the 
Insuring  Agreements  I,  II,  III,  IV,  V,  VI, 

VII  and  VIII  of  the  Commercial  Crime 
Insurance  Policy.  Agreements  I  and  II 
deal  with  Robbery  and  Observed  Theft 
Inside  and  Outside  the  Premises. 
Agreements  V  and  VI  deal  with  Burglary 
and  Robbery  of  A  Watchman  and  Safe 
Burglary.  Agreements  III  and  VII  deal 
with  Damage  and  Agreements  IV  and 

VIII  limit  coverage  to  losses  occurring 


Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  territories  and  possessions  and 
the  Trust  Territory  of  the  Pacific  Islands. 
This  package  provides  a  uniform  limit  of 
coverage  for  all  Agreements  and  is 
referred  to  as  Option  1. 

(d)  Option  2.  An  applicant  may  apply 
for  insurance  coverage  under  only 
Insuring  Agreements  I,  II,  III  and  IV  of 
the  Commercial  Policy  dealing  with 
Robbery  and  Observed  Theft  Inside  and 
Outside  the  Premises  and  Damage 
Resulting  From  Losses  under  Insuring 
Agreements  I  and  II  only.  Such  coverage 
shall  be  referred  to  as  Option  2. 

(e)  Option  3.  An  applicant  may  apply 
for  insurance  coverage  under  only 
Insuring  Agreements  V,  VI,  VII  and  VIII 
of  the  Commercial  Policy  dealing  with 


Safe  Burglary  and  Damage  Resulting 
from  Losses  under  Insuring  Agreements 
V  and  VII  only.  Such  coverage  shall  be 
referred  to  as  Option  3. 

(f)  Option  4.  An  applicant  may  apply 
for  varying  limits  of  insurance  coverage 
under  both  Option  2  and  Option  3  but 
only  in  the  same  policy.  Both  Options  2 
and  3  must  be  applied  for  at  the  same 
time.  If  one  of  these  options  has  already 
been  selected  the  other  option  may  be 
added  upon  a  renewal  or  upon  rewriting 
the  original  policy  to  add  the  new 
option. 

(g)  The  following  rate  tables  shall  be 
used  to  determine  rates  for  risks  having 
annual  gross  receipts  of  less  than  $5 
million  annually: 


Schedule  1 


Part  IV— Commercial  Crime  Insurance  Rates 


Annual  premium  for  class  1 

Amount  of  coverage 

$1,000  options 

$2,000  options 

$3,000  options 

$4,000  options 

(D 

(2) 

(3) 

<i) 

(2) 

(3) 

<i> 

(2) 

(3) 

(D 

<2> 

(3) 

Gross  receipts: 

Less  than  $25.000 . 

120 

72 

60 

228 

137 

115 

324 

194 

163 

408 

245 

204 

$25,000  to  $49  999 . 

120 

72 

60 

228 

137 

115 

324 

194 

163 

408 

245 

204 

$50,000  to  $99.999 . . . 

120 

72 

60 

228 

137 

115 

324 

194 

163 

408 

245 

204 

$100,000  to  $299.999 . 

180 

108 

91 

343 

206 

173 

487 

293 

245 

612 

367 

307 

S3 00. 000  to  $499.999 . _... 

240 

144 

120 

456 

274 

228 

648 

389 

324 

816 

490 

408 

$500,000  to  $999,999 . 

300 

180 

151 

571 

343 

286 

811 

487 

406 

1,020 

612 

511 

$1,000,000  to  $1,499,999 

480 

288 

240 

912 

547 

456 

1,296 

778 

648 

1,632 

979 

816 

$1,500,000  to  $1,999.999... . . . 

540 

324 

27t 

1,027 

617 

514 

1,459 

876 

730 

1,836 

1.102 

919 

$2,000,000  to  $2.499,999 . . 

600 

360 

300 

1,140 

684 

571 

1.620 

972 

811 

2,040 

1.224 

1.020 

$2,500,000  to  $2.999,999 . 

660 

396 

331 

1,255 

746 

629 

1,783 

1,070 

893 

2.244 

1,346 

1,123 

$3  000.000  to  $3.499.999 . ?. . . . 

840 

504 

420 

1,596 

958 

799 

2,268 

1,361 

1,135 

2,850 

1,714 

1,428 

$3,500,000  to  $3.999.999 . . 

900 

-  540 

451 

1,711 

1,027 

857 

2,431 

1,459 

1,217 

3.060 

1.836 

1.531 

$4,000,000  to  $4.999,999 . 

1,080 

648 

540 

2,052 

1,231 

1.027 

2,916 

1,750 

1,459 

3,672 

2.203 

1,836 

Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Amount  of  coverage 


Annual  premium  for  class  1 

$5,000  options 

$6,000  options 

$7,000  options 

$8,000  options 

0) 

<2) 

(3) 

|1> 

(2) 

(3) 

(D 

(2) 

(3) 

ID 

12) 

(3) 

Gross  Receipts: 

Less  than  $25.000 . 

480 

288 

240 

540 

324 

271 

588 

353 

295 

624 

374 

312 

$25,000  to  $49  999 . 

480 

288 

240 

540 

324 

271 

588 

353 

295 

624 

374 

312 

$50,000  to  $99,999 

480 

288 

240 

540 

324 

271 

588 

353 

295 

624 

374 

312 

$100,000  to  $299.999 . . . . 

720 

432 

360 

811 

487 

406 

883 

530 

442 

436 

562 

468 

$300,000  to  $499,999 . . . . . . 

960 

576 

480 

1.080 

648 

540 

1,176 

706 

568 

1,248 

749 

624 

$500,000  to  $999,999 _ _ _ _ _ 

1,200 

720 

600 

1,351 

811 

677 

1.470 

883 

737 

1,560 

936 

780 

$1,000,000  to  $1,499.999 . 

1,920 

1,152 

960 

2,160 

1,296 

1,080 

2,352 

1,411 

1,176 

2,496 

1,498 

1,248 

$1,500,000  to  $1,999,999 . . 

2,160 

1,296 

1,080 

2.431 

1,459 

1,217 

2,647 

1,589 

1,325 

2.808 

1,685 

1,404 

$2,00,000  to  $2.499,999 . 

2.400 

1,440 

1.200 

2,700 

1,620 

1,351 

2,940 

1,764 

1,471 

3,129 

1,872 

1,560 

$2,500,000  to  $2.999.999 . 

2,640 

1,584 

1,320 

2,971 

1,783 

1,486 

3,235 

1,942 

1,618 

3,432 

2,059 

1,716 

$3,000,000  to  $3,499,999 . ! 

3,360 

2,016 

1,680 

3.780 

2,268 

1,891 

4,116 

2,470 

2,059 

4,368 

2,621 

2,184 

$3,500,000  to  $3.999,999 . . j 

3,600 

2,160 

1,800 

4,051 

2.431 

2,026 

4,411 

2,647 

2,206 

4,680 

2,808 

2.340 

$4,000,000  to  $4,999,999  . 

4,320 

2,592 

2,160 

4,860 

2,916 

2,431 

5,292 

3,175 

2,647 

5,616 

3,370 

2.808 

Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Amount  of  Coverage 

Annual  Premium  for  class  1 

$9,000  Options 

$10,000  Options 

$11,000  Options 

$12,000  Options 

ID 

(2) 

(3) 

ID 

(2) 

(3) 

ID 

(2) 

|3) 

ID 

12) 

13) 

Gross  Receipts: 

Less  than  $25,000 . . . . . . . 

648 

389 

324 

660 

96 

331 

667 

401 

334 

672 

403 

336 

$25,000  to  $49,999.... . „ . . . . 

648 

389 

324 

660 

396 

331 

667 

401 

334 

672 

403 

336 

50,000  to  99,999 . . . . . . . 

648 

*  389 

324 

660 

396 

331 

667 

401 

334 

672 

403 

336 

100,000  to  299.999..... . . . . . 

972 

583 

487 

991 

595 

497 

1,001 

600 

502 

1,008 

605 

504 

300,000  to  499,999 . . . . . . 

1,296 

778 

648 

1,320 

792 

660 

1,332 

799 

667 

1,344 

806 

672 

500,000  to  999.999 

1,620 

972 

811 

1.651 

991 

826 

1,666 

1,001 

833 

1.680 

1.008 

840 
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Part  IV.— Commercial  Crime  Insurance  Rates— Continued— Continued 


Amount  ol  Coverage 


Annual  Premium  for  class  1 

$9,000  Options 

810,000  Options 

$11,000  Options 

$12,000  Options 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

1,000,000  to  1.499.999 . . 

2,592 

1,555 

1,296 

2,640 

1,584 

1,320 

2,664 

1,598 

1,332 

2,688 

1,613 

1,344 

1,500,000  to  1.999.999 . . . 

2,916 

1,750 

1,459 

2,971 

1,783 

1,466 

2,998 

1,800 

1,500 

3,024 

■  r '  .1 

1,512 

2,000,000  to  2,499,999 . . . 

3,240 

1,944 

1,620 

3,300 

1,980 

1,651 

3,331 

1.999 

1,666 

3,360 

1,680 

2,500,000  to  2,999,999 . . 

3,564 

2,138 

1,783 

3.631 

2,179 

1,817 

3,665 

2,198 

1,834 

3,696 

1,848 

3,000,000  to  3,499,999 . . 

4,536 

2,722 

2,268 

4,620 

2,772 

2,311 

4,663 

2,786 

2,333 

4,704 

2,622 

2,352 

3,500,000  to  3,499,999 . . 

4,860 

2,916 

2,431 

4,951 

2,971 

2,477 

4,997 

2,998 

2,498 

5,040 

3,024 

2,520 

4,000,000  to  4.999,999 . . 

5,832 

3,499 

2,916 

5,940 

3,564 

2,971 

5,995 

3,598 

2,998 

6,048 

3,629 

3,024 

Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Annual  premium  for  class  1 


Gross  receipts: 

Less  than  $25,000 _ 

$25,000  to  $49,990 . 

$50,000  to  $99,999 . . 

$100,000  to  $299,999 _ 

$300,000  to  $499,999 _ 

$500,000  to  $999,999 . 

$1,000,000  to  $1,499,999  .. 
$1,500,000  to  $1,999,999  .. 
$2,000,000  to  $2.499,999.. 
$2,500,000  to  $2,999,999. 
$3,000,000  to  $3,499.999.. 
$3,500,000  to  $3.999.999.. 
$4,000,000  to  $4,999,999.. 


Amount  of  coverage 


$13,000  options 


(D 


679 

679 

679 

1,018 

1,356 

1,697 

2,712 

3,053 

3.391 

3,730 

4,747 

5,006 

6,103 


(2) 


406 

406 

408 

612 

614 

1,018 

1,627 

1,831 

2,035 

2,239 

2,849 

2,933 

3,662 


(3) 


341 

341 

341 

509 

679 

850 

1,356 

1,526 

1,697 

1,865 

2.374 

2,543 

3,053 


$14,000  options 


(D 


684 

684 

684 

1,027 

1,368 

1,711 

2,736 

3,079 

3,420 

3,763 

4,788 

5,131 

6,156 


(2) 


410 

410 

410 

617 

821 

1,027 

1,642 

1,848 

2,052 

2,258 

2.873 

3,074 

3,694 


(3) 


343 

343 

343 

514 

684 

857 

1,368 

1,541 

1,711 

1,882 

2,395 

2.566 

3,079 


$15,000  options 


<1> 


691 

691 

691 

1,037 

1,380 

1,726 

2,760 

3,106 

3,451 

3,797 

4,831 

5,177 

6,211 


(2)  i 


415 
415 
415 
62 2 
828 
1,037 
1,656 
1,865 
2,071 
2,278 
2,899 

3.106 
3.727 


(3) 


348 

346 

346 

518 

691 

864 

1,380 

1,553 

1,726 

1,898 

2.417 

2,590 

3,106 


(D 


Options 

(21 


(3) 


Option  (1)  Burglary  and  robbery  coverage  in  uniform  amount 
Option  (2)  Robbery  only  coverage. 

Option  (3)  Burglary  only  coverage. 

The  rate  for  option  (4)  consists  of  the  9um  of  the  rates  for  the  selected  amount  of  coverage  under  options  (2)  and  (3). 

Note:  Consult  servicing  company  for  rate  information  if  gros6  receipts  are  in  excess  of  $5  million. 

Schedule  2 

Part  IV.— Commercial  Crime  Insurance  Rates 


Amount  of  coverage 


Annual  premium  for  class  2 

$1,000  options 

$2,000  options 

$3,000  options 

$4,000  options 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

<1) 

(2) 

(3) 

(D 

(2) 

(3) 

ross  receipts: 

Less  than  $25,000 . . . 

144 

86 

72 

274 

166 

137 

389 

233 

194 

490 

295 

245 

$25,000  to  $49,999 . . 

144 

86 

72 

274 

166 

137 

389 

233 

194 

490 

295 

245 

$50,000  to  $99.999 . . . . 

144 

86 

72 

274 

168 

137 

389 

233 

194 

490 

295 

245 

$100,000  to  $299,999 . . 

216 

130 

108 

410 

247 

206 

583 

350 

293 

734 

442 

367 

$300,000  to  $499,999 . . . . 

288 

173 

144 

547 

329 

274 

718 

468 

389 

979 

588 

490 

$600,000  to  $999.999 . . 

360 

216 

180 

684 

410 

343 

972 

583 

487 

1,224 

734 

612 

$1,000,000  to  $1.499,999 . . 

576 

346 

288 

1,094 

658 

547 

1,555 

934 

778 

1,958 

1,176 

979 

$1,500,000  to  $1,999,999 . . 

648 

389 

324 

1,231 

739 

617 

1,750 

1,051 

876 

2,203 

1,322 

1,102 

$2,000,000  to  $2.499.999 . . . 

720 

432 

360 

1,368 

621 

410 

1,944 

1,166 

972 

2,448 

1,469 

1,224 

$2,500,000  to  $2,999.999 . 

792 

475 

396 

1,505 

902 

754 

2,138 

1,284 

1,070 

2,693 

1,637 

1,346 

$3,000,000  to  $3,499,999 . . 

1,008 

605 

504 

1,915 

1,150 

958 

2,722 

1,634 

1,361 

3,427 

2,057 

1,714 

$3,500,000  to  $3,999,999 . 

1,060 

648 

540 

2,052 

1,231 

1,027 

2,916 

1,750 

1,459 

3,672 

2,203 

1,836 

$4,000,000  to  $4,499,999 . 

1,296 

778 

648 

2,462 

1,478 

1,231 

3,499 

2,100 

1,750 

4,406 

2,645 

2,203 

Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Amount  of  coverage 


Annual  premium  for  class  2 

$5,000  options 

$6,000  options 

$7,000  options 

$8,000  options 

<1> 

(2) 

(3) 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

Gross  receipts: 

Less  than  $25,000 . . 

576 

346 

288 

648 

389 

324 

706 

425 

353 

749 

449 

374 

$25,000  to  $49,999 . . 

576 

346 

288 

648 

389 

324 

706 

425 

353 

749 

449 

374 

$50,000  to  $99.999 . . 

576 

346 

288 

648 

389 

324 

706 

425 

353 

749 

449 

374 

$100,000  to  $299,996  . . . 

864 

518 

432 

972 

583 

487 

1,058 

636 

530 

1,123 

674 

562 

$300,000  to  $499.999 . 

1,152 

691 

576 

1,296 

778 

648 

1,411 

847 

706 

1,496 

900 

749 

$500,000  to  $999.999 . 

1,440 

864 

720 

1,620 

972 

811 

1,764 

1,058 

883 

1,872 

1,123 

936 

$1,000,000  to  $1,499.999 . 

2,304 

1,382 

1,152 

2,592 

1,555 

1,296 

2,822 

1,694 

1.411 

2,995 

1,798 

1,498 

$1,500,000  to  $1,999.999 . 

2,592 

1,555 

1,296 

2,916 

1,750 

1,459 

3.175 

1,906 

1,589 

3,370 

2,025 

1.685 

$2,000,000  to  $2,499,999 . „._7. _ 

2,880 

1,728 

1,440 

3,240 

1,944 

1,620 

3,528 

2.117 

1,764 

3,744 

2£46 

1,872 

$2,500,000  to  $2.999,999 . . 

3,168 

1,901 

1,584 

3,564 

2,138 

1,783 

3,881 

2,328 

1,942 

4,118 

2,472 

2,059 

$3,000,000  to  $3,499,999 . . 

4,032 

2,419 

2,016 

4,536 

2,722 

2,268 

4,939 

2.964 

2,470 

5.242 

3,146 

2,621 

$3,500,000  to  $3,999,999 . . 

4,320 

2,592 

2,160 

4,860 

2,916 

2,431 

5,292 

3,175 

2,647 

5,618 

3.370 

2.808 

$4,000,000  to  $4,999.999 . 

5,184 

3.110 

2,592 

5,832 

3,499 

2.916 

6,350 

3,811 

3,175 

6,739 

4,044 

3,370 
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Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Amount  of  coverage 


Annual  premium  for  class  2 

$9,000  options 

$10,000  options 

$11,000  options 

$12,000  options 

(D 

(2) 

O) 

(D 

(2) 

(3) 

(1) 

(2) 

(3) 

0) 

(2) 

(3) 

Gross  receipts: 

Less  than  $25.000 . 

778 

468 

389 

792 

475 

396 

799 

480 

401 

806 

485 

403 

$25,000  lo  $49,999 . 

778 

468 

389 

792 

475 

396 

799 

480 

401 

806 

485 

403 

$50,000  to  $99,999 . 

778 

468 

389 

792 

475 

396 

799 

460 

401 

806 

485 

403 

$100,000  to  $299,999 . . . . . 

1,166 

701 

583 

1,188 

713 

595 

1  200 

720 

600 

1,210 

727 

605 

$300,000  to  $499.999 . . . . . . 

1,555 

934 

778 

1,584 

950 

792 

1,598 

960 

799 

1.613 

967 

806 

$500,000  to  $999.999 . . . . . 

1.944 

1.166 

972 

1,980 

1,188 

991 

1,999 

1,200 

1,001 

2,016 

1,210 

1,008 

$1,000,000  to  $1.499,999 . 

3,110 

1,867 

1,555 

3,168 

1,901 

1,584 

3,197 

1,918 

1,598 

3,226 

1,937 

1,613 

$1,500,000  10  $1,999.999 . . . . 

3,499 

2.100 

1,750 

3,564 

2,138 

1,783 

3,598 

2,158 

1,800 

3,629 

2,177 

1,814 

$2,000,000  to  $2,499,999 . . . 

3,868 

2,333 

1,944 

3,960 

2,376 

1,980 

3.996 

2,398 

1,999 

4,032 

2,419 

2,016 

$2,500,000  to  $2,999,999 . . . . 

4,277 

2,566 

2,138 

4,356 

2,614 

2,179 

4,397 

2,638 

2,198 

4,435 

3,262 

2,216 

$3,000,000  to  $3,499,999 . „ . . 

5,443 

3,266 

2,722 

5,544 

3,326 

2,772 

5,594 

3,358 

2,798 

5,645 

3,386 

2,822 

$3,500,000  to  $3,999,999 . 

5,832 

3,499 

2,916 

5,940 

3,564 

2,971 

5,995 

3,598 

2.998 

6,048 

3,629 

3,024 

$4,000,000  to  $4,999,999 . 

6,998 

4,200 

3,499 

7,128 

4,277 

3,564 

7,193 

4,315 

3,598 

7.258 

4,356 

3,629 

Part  IV.— Commerical  Crime  Insurance  Rates— Continued 

Amount  of  coverage 


Annual  premium  for  class  2 

$13,000  options 

$14,000  options 

$15,000  options 

Options 

(1> 

(2) 

(3) 

«n 

(2) 

(31 

(D 

(2) 

(3) 

(1> 

12) 

Gross  Receipts: 

814 

440 

408 

821 

492 

410 

828 

497 

415 

$25,000  to  $49,999 . 

814 

490 

408 

821 

492 

410 

828 

497 

415 

$50  000  to  $99,999 . 

814 

490 

408 

821 

492 

410 

828 

497 

415 

$100,000  fo  $299,999 . ! 

1,222 

732 

612 

1,231 

739 

617 

1,243 

746 

622 

. 

$300,000  to  $499,999 . i . . 

1,627 

977 

814 

1,642 

821 

1.656 

994 

828 

$500,000  to  $999,999 . - . 

2.035 

1,222 

1,018 

2,052 

1,231 

1,027 

2  070 

1,242 

1,037 

$1,000,000  to  $1,499,999 . 

3,254 

1,954 

1,627 

3,283 

1,970 

1,642 

3,312 

1.987 

1,656 

$1,500,000  to  $1.999.999 . 

3,662 

2,198 

1,831 

3,694 

2,218 

1,848 

3.727 

2,237 

1,865 

L . 

$2,000,000  to  $2,499,999... . . . 

4,068 

2,441 

2,035 

4,104 

2,462 

2,052 

4,140 

2,484 

2,071 

. 

$2,500,000  to  $2,999,999 . i 

4,475 

2,686 

2,239 

4,514 

2,710 

2,258 

4,555 

2,734 

2,278 

$3,000,000  to  $3,499.999 . 

5,707 

3,418 

2.854 

5.746 

3,446 

2.873 

5,796 

3,478 

2,899 

$3,500,000  to  $3,999,999 . 

6,103 

3,662 

3,053 

6,156 

3.694 

3,079 

6,211 

3,727 

3,106 

$4,000,000  to  $4,999,999  . 

7,322 

4,394 

3.662 

7,387 

4,433 

3,694 

7,452 

4,471 

3,727 

1 _ 

[ _ 

Option  (1)  Burglary  and  robbery  coverage  in  uniform  amount. 

Option  (2)  Robbery  only  coverage. 

Option  (3)  Burqlary  only  coverage. 

The  rate  for  option  (4)  consists  of  the  sum  of  the  rates  for  the  selected  amount  of  coverage  under  options  (2)  and  (3). 
Note:  Consult  serving  company  for  rate  information  if  gross  receipts  are  in  excess  of  $5  million. 

Schedule  3 


Part  IV.— Commercial  Crime  Insurance  Rates 


Amount  of  coverage 


Annual  Premium  for  class  3 

$1,000  options 

$2,000  options 

$3,000  options 

$4,000  options 

<n 

<2» 

0) 

tn 

(2) 

(3) 

(D 

(2) 

(3) 

O) 

12) 

(3) 

Gross  receipts: 

Less  than  $25,000 . 

168 

101 

84 

319 

192 

161 

454 

274 

228 

571 

343 

286 

$25,000  to  $49,999 . 

168 

101 

84 

319 

192 

161 

454 

274 

228 

571 

343 

286 

$50,000  to  $99,999 . 

168 

101 

84 

319 

192 

161 

454 

274 

228 

571 

343 

286 

$100,000  to  $299.999 . 

252 

151 

127 

480 

288 

240 

682 

410 

341 

857 

516 

430 

$300,000  to  $499,999  . . . . . . 

336 

202 

168 

638 

384 

319 

907 

545 

454 

1,142 

686 

571 

$500,000  to  $999.999 _ _ _ _ _ 

420 

252 

211 

799 

480 

401 

1,135 

682 

569 

1,428 

857 

715 

$1,000,000  to  $1,499.999 . . . I 

672 

403 

336 

1,277 

768 

638 

1,814 

1,090 

907 

2,285 

1,373 

1.142 

$1,500,000  to  $1.999,999 . 

756 

454 

379 

1.438 

864 

720 

2,04? 

1,226 

1,022 

2,570 

1,543 

1,286 

$2,000,000  10  $2,499.999 . 1 

840 

504 

420 

1,596 

958 

799 

2,268 

1,361 

1,135 

2,856 

1,714 

1,428 

$2,500,000  to  $2,999.999 . . . 

924 

554 

463 

1.757 

1,054 

878 

2,496 

1,498 

1,248 

3.142 

1.886 

1,572 

$3,000,000  to  $3,499,999 . . . 

1.176 

706 

588 

2,234 

1,342 

1,118 

3,175 

1,906 

1,589 

3.998 

2,400 

1.999 

$3,500,000  to  $3,999,999 . . . . 

1,260 

756 

631 

2,395 

1  438 

1,198 

3,403 

2,042 

1,702 

4,284 

2,570 

2.143 

$4,000,000  to  $4,999.999 . 

1,512 

907 

744 

2,873 

1.723 

1,438 

4,082 

2,450 

2,042 

5,141 

3,084 

2,570 

Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Annual  Premium  for  class  3 

Amount  of  coverage 

$5,000  options 

$6,000  options 

$7,000  options 

$8,000  options 

<u 

(2) 

(3) 

O 

(2) 

(3) 

(i) 

(2) 

(3) 

0> 

(2) 

O) 

Gross  Receipts: 

672 

403 

336 

756 

454 

379 

823 

494 

413 

874 

526 

437 

672 

403 

336 

756 

454 

379 

823 

494 

413 

874 

526 

437 

672 

403 

336 

756 

454 

379 

823 

494 

413 

874 

526 

437 

1,008 

605 

504 

1,135 

682 

569 

1,236 

742 

619 

1.310 

787 

655 

1,344 

806 

672 

1,512 

907 

756 

1,646 

989 

823 

1.747 

1,049 

874 

1,680 

1.008 

840 

|  1.891 

1,135 

946 

2,059 

1,236 

1,030 

2.164 

1,310 

1.092 

2,688 

1,613 

1,344 

3,024 

1,814 

1,512 

3,293 

1,978 

1,646 

3,494 

2,098 

1,747 

61154 
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Part  IV.— Commercial  Crime  Insurance  Rates— Continued— Continued 


Amount  of  coverage 


Annual  Premium  lor  class  3 

*5,000  options 

$6,000  options 

*7,000  options 

$8,000  options 

(1) 

(2) 

(3) 

(D 

(2) 

(3) 

0) 

(2) 

(3) 

(D 

(2) 

(3) 

*1,500.000  to  $1.999.999 - - - 

3,024 

1,814 

1.512 

3,403 

2,042 

1,702 

3,706 

2,225 

1,853 

3,931 

2,359 

1,966 

*2,000,000  to  *2.499.999 . „. . . . 

3,360 

2,016 

1,680 

3,780 

2,268 

1,891 

4,116 

2,470 

2,059 

4,368 

2,621 

2,184 

*2,500,000  to  $2,999.999 . . . 

3,696 

2,218 

1,848 

4,159 

2,496 

2,081 

4,529 

2,717 

2,266 

4,805 

2,882 

£402 

*3,000,000  to  *3.499.999 _ _ _ 

4,704 

2,822 

2,352 

5,292 

3,175 

2,647 

5,762 

3,458 

2,882 

6,115 

3,670 

3,058 

*3,500,000  to  $3.999.999 . . 

5,040 

3,024 

2,520 

5,671 

3,403 

2,837 

6,175 

3,706 

3,089 

6,552 

3,931 

3,276 

*4,000,000  to  *4,999,999 . . 

6,048 

3,629 

3,048 

6,804 

4,082 

3,403 

7,409 

4,445 

3,706 

7,862 

4,718 

3,931 

Part  IV.— Commercial  Crime  Insurance  Rates— Continued 


Amount  of  coverage 


Annual  premium  for  class  3 

$9,000  options 

$10,000  options 

$11,000  options 

$12,000  options 

(1) 

(2) 

(3) 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

(D 

(2) 

(3) 

Gross  receipts: 

Less  than  $25,000 . . . 

907 

545 

454 

924 

554 

463 

934 

562 

468 

941 

566 

470 

907 

545 

454 

»  924 

554 

463 

934 

562 

468 

941 

566 

470 

907 

546 

454 

924 

554 

463 

934 

562 

468 

941 

470 

1,361 

818 

682 

1,387 

833 

694 

1,402 

842 

701 

1,411 

847 

706 

1,814 

1,090 

907 

1,848 

1,109 

924 

1,867 

1,121 

934 

1,882 

1,130 

941 

2,268 

1,361 

1,135 

2,311 

1,387 

1,157 

2,335 

1,402 

1,169 

2,352 

1,411 

1,176 

3,629 

2,179 

1,814 

3,696 

2,218 

1,848 

3,734 

2,242 

1,867 

3,763 

2,258 

1.882 

4,082 

2,450 

2,042 

4,159 

2,496 

2,081 

4,202 

2,522 

2,102 

4,234 

2,542 

2,117 

2,536 

2,722 

2,268 

4,620 

2,772 

2,311 

4,663 

2,798 

2,333 

4,704 

2,622 

2,352 

4,990 

2,995 

2,496 

5,083 

3,050 

2,542 

5,129 

3,077 

2,566 

5,174 

3,106 

2,587 

*3,000,000  to  $3,499,999 . ..... . . . 

6,350 

3,811 

3,175 

6468 

3,881 

3,235 

6,528 

3,917 

3,264 

6,576 

3,953 

3,288 

*3,500,000  to  $3.999.999 . 

6,804 

4,082 

3,403 

6,931 

4,159 

3,466 

6,994 

4,196 

3,497 

7,056 

4,234 

3,528 

*4,000,000  to  $4,499,999 . . 

8,165 

4,898 

4,082 

8,316 

4,990 

4,159 

8,393 

5,035 

4,198 

8,467 

5,081 

4,234 

Part  IV— Commercial  Crime  Insurance  Rates— Continued 


Amount  of  coverage 


Annual  Premium  for  class  3 

*13,000  options 

*14,000  options 

*15,000  options 

Options 

(1) 

(2) 

(3) 

(D 

(2) 

(3) 

(1) 

(2) 

(3) 

0) 

(2) 

(3) 

Gross  receipts: 

950 

571 

475 

958 

480 

967 

581 

485 

*25,000  to  *49,999 . 

950 

571 

475 

958 

480 

967 

581 

485 

*50,000  to  *99.999 . 

950 

571 

475 

958 

480 

967 

581 

485 

*100,000  to  $299,999 . . . . . 

1,426 

857 

713 

1,438 

864 

720 

1,452 

871 

727 

*300,000  to  $499.999. ..._. . . 

1,901 

1,142 

950 

1,915 

1,147 

958 

1,934 

1,162 

967 

$500,000  to  $999,999 . 

5,376 

1,426 

1,188 

2,395 

1,438 

1,198 

2,419 

1,452 

1,210 

*1,000,000  to  *1,499,999 . . 

3.802 

2,282 

1,901 

3,830 

2,299 

1.915 

3,869 

2,323 

1,934 

*1,500,000  to  *1,999, 999 _ _ _ 

4277 

2,568 

2,138 

4,310 

2,587 

2,155 

4,354 

2,614 

2,177 

$2,000,000  to  $2,499,999 . 

4,747 

2,849 

2,374 

4,788 

2,873 

2,395 

4,831 

2,899 

2,417 

$2,500,000  to  $2,999,999 . 

5,222 

3,132 

2,611 

5,268 

3,161 

2,635 

5,314 

3,190 

2,657 

$3,000,000  to  $3,499,999 . 

6,646 

3.986 

3,324 

6,703 

4,022 

3,353 

6,763 

4  058 

3,382 

$3,500,000  to  *3,999,999 . 

7,121 

4,272 

3,562 

7,183 

4^310 

3^593 

7,246 

4^349 

3624 

*4,000,000  to  $4,999,999 . 

8,544 

5.126 

4,272 

8,618 

5,172 

4£10 

£695 

5£18 

4’349 

Option  (1)  Burglary  and  robbery  coverage  in  uniform  amount 
Option  (2)  Robbery  only  coverage. 

Option  (3)  Burglary  only  coverage. 

The  rate  for  option  (4)  consists  of  the  sum  of  the  rates  for  tie  selected  amount  of  coverage  under  options  (2)  and  (3). 
Note:  Consult  servicing  company  for  rate  information  if  gross  receipts  are  in  excess  of  $5  million. 


(h)  The  following  procedure  shall  be 
used  to  determine  the  annual  premium 
rates  for  commerical  risks  having  annual 
gross  receipts  in  excess  of  $5  million. 

(1)  The  base  rate  for  the  first  $1,000  of 
combined  burglary  and  robbery 
coverage  (Option  1)  shall  be  .0001  of 
such  annual  gross  receipts  or  operating 
budget,  if  applicable,  multiplied  by  5.00. 
Section  83.24(a)  should  be  referred  to  for 
determinates  of  gross  receipts  or 
operating  budget. 

(2)  Rates  for  limits  of  coverage  higher 
than  $1,000  shall  be  determined  by 
applying  to  the  premium  base  derived  in 
accordance  with  paragraph  (h)(1)  of  this 
section  the  appropriate  higher  limits 
factor  from  the  following  table  for  the 
applicable  amount  of  coverage. 


(3)  The  annual  premium  for  combined 
coverage  under  Option  1  shall  be  100 
percent  of  the  premium  rate  computed 
under  paragraphs  (h)(1)  and  (2)  of  this 


section  rounded  to  the  next  higher 
whole  dollar  that  is  evenly  divisible  by 
2. 

(4)  The  annual  premium  for  coverage 
under  Option  2  shall  be  60  percent  of  the 
premium  rate  computed  under 
paragraphs  (h)(1)  and  (2)  of  this  section 
rounded  to  the  next  higher  whole  dollar 
that  is  evenly  divisible  by  2. 

(5)  The  annual  premium  for  coverage 
under  Option  3  shall  be  50  percent  of  the 
premium  rate  computed  under 
paragraphs  (h)(1)  and  (2)  of  this  section 
rounded  to  the  next  higher  whole  dollar 
that  is  evenly  divisible  by  2. 

(6)  The  annual  premium  for  coverage 
under  Option  4  shall  be  the  sum  of  the 
applicable  premiums  for  the  individual 
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coverage  under  Option  2  and  the 
coverage  under  Option  3,  computed 
under  paragraphs  (h)(4)  and  (5)  of  this 
section. 

§8326  [Amended] 

18.  Section  83.26,  paragraph  (b) 
entitled  “Commercial  Crime  Insurance 
Policy  Form”  is  amended  in  the 
following  respects. 

18a.  The  paragraph  entitled  "Insuring 
Agreements”  is  revised  to  read  as 
follows: 

Option  1  includes  insurance  coverage 
under  all  of  the  individually  numbered 
Insuring  Agreements  listed  under  the 
headings  Option  2  and  Option  3,  thus 
constituting  a  combination  of  equal  amounts 
of  robbery  and  burglary  insurance  coverage. 

Option  2  includes  insurance  coverage  only 
under  the  individually  numbered  Insuring 
Agreements  I,  II,  III  and  IV  listed  below. 

I.  Robbery,  Including  Observed  Theft 
Inside  the  Premises  named  in  the  application. 
To  pay  for  loss  by  robbery  or  observed  theft 
of  money,  securities,  merchandise,  furniture, 
fixtures,  and  equipment  within  the  named 
premises. 

II.  Robbery,  Including  Observed  Theft, 
Outside  of  the  Premises  named  in  the 
application  during  the  course  of  conveyance 
,  by  a  messenger  of  insured  property.  To  pay 
for  loss  by  robbery  or  observed  theft  of 
money,  securities,  and  merchandise, 
including  the  wallet  or  bag  containing  such 
property  while  such  property  is  in 
conveyance  by  the  insured  or  his  messenger 
outside  the  named  premises,  but  no  payment 
shall  be  made  for  any  loss  in  excess  of  $5,000 
except  when  the  insured  or  his  messenger  is 
accompanied  by  a  guard  armed  with  a 
firearm.  The  person  carrying  the  insured 
property  and  the  armed  guard  cannot  be  the 
same  person. 

This  Insuring  Agreement  includes  theft 
from  a  night  depository  but  only  if  a  deposit 
of  money  has  been  made  at  a  night 
depository  of  a  banking  institution  by  a 
bonded  armored  car  messenger  service. 

III.  Damage.  To  pay  for  damage  to  the 
named  premises  and  to  money,  securities, 
merchandise,  furniture,  fixtures  and 
equipment  within  the  named  premises,  by 
robbery,  or  attempt  thereat,  provided  the 
insured  is  the  owner  thereof  or  is  liable  for 
such  damage. 

IV.  To  pay  for  losses  under  Insuring 
Agreements  I,  II  and  III  only  when  occurring 
during  the  policy  period  within  a  state,  the 
District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands  and  such  other 
territories  or  possessions  of  the  United  States 
including  the  Trust  Territory  of  the  Pacific 
Islands. 

Option  3  includes  insurance  coverage  only 
under  the  individually  numbered  Insuring 
Agreements  V,  VI,  VII  and  VIII  listed  below. 

V.  Burglary,  Robbery  of  a  Watchman.  To 
pay  for  loss  by  burglary  and  larceny  incident 
thereto  or  by  robbery  of  a  watchman,  while 
the  named  premises  are  not  open  for 
business,  of  merchandise,  furniture,  fixtures 
and  equipment  within  the  named  premises 
provided  that  this  Insuring  Agreement  does 


not  extend  to  the  loss  of  money  or  securities 
or  to  cash  value  in  excess  of  $50  for  any  item 
of  jewelry  unless  such  property  is  forcibly 
extracted  from  a  locked  safe  as  provided 
under  Insuring  Agreement  VI  entitled  “Safe 
Burglary"  which  follows: 

VI.  Safe  Burglary.  To  pay  for  loss  by  safe 
burglary  and  larceny  incident  thereto  of 
money,  securities  and  merchandise  within  the 
named  premises  while  the  premises  are  not 
open  for  business,  but  no  payment  shall  be 
made  for  a  loss  in  excess  of  $5,000  except 
with  respect  to  loss  by  safe  burglary  of  a  safe 
rated  for  burglary  resistance  as  Class  E  or 
better  weighing  at  least  seven  hundred  and 
fifty  pounds  or  securely  anchored  to  the  floor. 

VII.  To  pay  damage  to  the  named  premises 
and  to  money,  securities,  merchandise, 
furniture ,  fixtures  and  equipment  within  the 
named  premises  by  burgulary,  robbery  of  a 
watchman,  safe  burglary  or  attempt  thereat 
provided  the  insured  is  the  owner  thereof  or 
is  liable  for  such  damage. 

VIII.  To  pay  for  losses  under  Insuring 
Agreements  V,  VI,  and  VII  only  when 
occurring  during  the  policy  period  within  a 
state,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands  and  such  other  territories  or 
possessions  of  the  United  States,  including 
the  Trust  Territory  of  the  Pacific  Islands. 

Option  4  shall  include  insurance  coverage 
under  all  of  the  individually  numbered 
Insuring  Agreements  listed  under  the 
headings  Option  2  and  3  but  constituting  a 
combination  of  unequal  amounts  of  robbery 
and  burglary  insurance  coverages. 

18b.  The  paragraph  entitled 
“Exclusions”  is  amended  so  that 
paragraph  (a)  reads  as  follows: 
***** 

This  policy  does  not  apply: 

(a)  to  loss  due  to  embezzlement  or  to 
any  fraudulent,  dishonest  or  criminal  act 
by  any  insured,  a  partner  therein,  or  an 
officer,  employee,  director,  trustee  or 
authorized  representative  thereof  while 
working  or  otherwise  and  whether 
acting  alone  or  in  collusion  with  others; 
provided  that  this  exclusion  does  not 
apply  to  robbery  or  safe  burglary  by 
other  than  an  insured,  an  officer  or  a 
partner  thereof. 

***** 

18c.  The  paragraph  entitled 
“Exclusions”  is  amended  to  add  the 
following  paragraphs  (g),  (h),  (i),  (j),  and 
(k). 

***** 

(g)  To  loss  of  personal  property  of  (1)  the 
insured,  an  officer  or  partner  thereof,  (2)  a 
permanent  member  of  the  household  of  an 
insured,  (3)  an  employee  of  an  insured: 
provided  that  this  exclusion  does  not  apply  if 
such  personal  property  is  used  in  furtherance 
of  the  conduct  of  die  insured's  business. 

(h)  To  loss  of  any  vehicle  having  four  or 
more  wheels  designed  to  be  operated  on  any 
highway  and  for  which  a  motor  vehicle 
registration  is  required  for  such  use. 


(i)  To  loss  from  burglary  or  safe  burglary  at 
any  embassy  or  consulate  of  any  government 
other  than  that  of  the  United  States. 

(j)  To  loss  from  burglary  or  safe  burglary  at 
any  named  premises  which  is  vacant  for  a 
period  of  more  than  60  days. 

(k)  To  loss  of  property  of  a  business  (other 
than  the  insured’s  business)  that  jointly 
occupies  the  named  premises  with  the 
insured  but  whose  business  area  is  not 
separated  bom  the  insured’s  business  area  by 
a  physical  barrier.  In  such  an  instance  the 
insured  shall  not  be  deemed  liable  to  any 
persons  for  the  property  of  the  other  business 
or  businesses  despite  the  location  of  such 
property  in  the  same  premises  named  by 
insured  in  his  or  its  location. 
***** 

18d.  Paragraph  1  of  the  Commercial 
Insurance  Policy  under  the  heading 
“Conditions”  and  entitled  “Definitions" 
is  amended  to  revise  paragraph  (e) 
entitled  “Messenger”  to  read  as  follows: 
***** 

(e)  Messenger.  "Messenger”  means  the 
insured,  a  partner  therein,  an  officer  thereof, 
or  any  employee  thereof  who  is  in  the  regular 
service  of  and  duly  authorized  by  the  insured 
to  have  the  care  and  custody  of  the  insured 
property  outside  the  premises.  In  addition 
“messenger”  includes  a  bonded  professional 
guard  and  an  employee  of  a  bonded  armored 
car  service. 

18e.  Paragraph  1  of  the  Commercial 
Insurance  Policy  under  the  heading 
“Conditions”  and  entitled  "Definitions” 
is  further  amended  to  add  a  new 
paragraph  (f)  in  place  of  the  current 
paragraph  (f)  which  is  relettered  as 
paragraph  (g)  and  the  current 
paragraphs  (f),  (g),  (h).  (i),  (j),  (k),  and  (1) 
are  thus  relettered  as  paragraphs  (g),  (h), 
(i),  (j).  (k),  (1),  and  (m).  The  new 
paragraph  (f)  reads  as  follows: 

*  *  *  *  * 

(f)  In  Conveyance.  Money,  securities  or 
merchandise  is  in  conveyance  while  being 
transported  by  the  insured  or  his  messenger. 
If  the  transportation  is  interrupted  for  any 
purpose  which  is  not  incidental  to  or  in 
furtherance  of  the  transportation  of  the 
money  or  property  to  its  destination,  the 
conveyance  ceases.  Any  merchandise  offered 
for  sale  by  the  insured  or  messenger  at  a 
location  other  than  the  premises  named  in  the 
policy  is  not  in  conveyance,  However,  the 
sale  of  an  item  of  merchandise  or  the 
performance  of  a  service,  other  than  check 
cashing,  related  to  the  insured’s  business 
outside  the  premises  which  causes  the 
insured  or  messenger  to  collect  money  from  a 
customer  is  deemed  incidental  to  and  in 
furtherance  of  the  transportation  of  money  to 
its  destination  and  the  money  thus  collected 
and  any  other  money  is  and  remains  in 
conveyance. 

Conveyance  is  interrupted  and  coverage 
ceases  when  (1)  the  money,  securities  or 
merchandise  is  delivered  into  and  possession 
relinquished  at  any  premises  other  than  the 
premises  named  in  the  policy,  or  (2)  the 
money  is  deposited  in  a  bank,  or  (3)  when  an 
insured  or  a  messenger  collecting  money. 
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securities  or  merchandise  previously 
accumulated  for  his  pickup,  from  more  than 
one  location  remains  with  such  property  in 
any  location  for  any  time  longer  than 
reasonably  necessary  for  him  to  take  custody 
of  such  property,  or  f4)  when  an  insured  or  a 
messenger  transporting  money,  securities  or 
merchandise  willfully  and  knowingly 
undertakes  any  activity  that  increases  the 
likelihood  of  his  being  exposed  to  robbery  or 
reduces  his  ability  to  carry  out  his 
responsibility  for  the  custody  of  the  money  or 
property. 

***** 

18f.  The  new  paragraph  (m)  as 
relettered  is  revised  to  read  as  follows: 
***** 

(m)  Safe.  A  safe  is  a  non-portable  money 
storage  compartment  not  on  wheels,  which  is 
reinforced  with  a  minimum  of  Y*  inch  solid 
steel  plate  throughout,  with  the  exception  of 
the  door  which  must  be  at  least  one  inch 
thick,  solid  steel  plate  and  equipped  with  a 
lock  which  is  an  integral  part  of  the  door. 

A  Class  E  Safe  means  a  steel  safe  having 
walls  at  least  1  inch  thick  and  doors  at  least  1 
and  Yt  inches  thick,  or  a  vault  of  steel  at  leash  _ 
Yi  inch  thick  or  of  reinforced  concrete  or 
stone  at  least  9  inches  thick  or  of  non- 
reinforced  concrete  or  stone  at  least  9  inches 
thick  or  of  non-reinforced  concrete  or  stone 
at  least  12  inches  thick,  with  steel  doors  at 
least  1  and  Yt  inches  thick. 

***** 

✓ 

17g.  A  new  paragraph  (n)  is  added 
and  reads  as  follows: 
***** 

(n)  Merchandise  includes  customer's 
property  held  for  repair  or  other  such  work. 
***** 

18h.  Paragraph  2  of  the  Commercial 
Insurance  Policy  entitled  “Ownership  of 
Property;  Interests  Covered”  is  amended 
to  remove  the  words  “whether  or  not  the 


insured  is  liable  for  the  loss  thereof'  and 
is  revised  to  read  as  follows: 
***** 

2.  Ownership  of  property;  interests 
covered.  The  insured  property  may  be  owned 
by  the  insured  or  held  by  him  in  any  capacity, 
provided,  that  the  insurance  applies  only  to 
the  interests  of  the  insured  in  such  property, 
including  the  insured’s  liability  to  others,  and 
does  not  apply  to  the  interest  of  any  other 
person  or  organization  in  any  of  said  property 
unless  included  in  the  insured’s  Proof  of  Loss. 
***** 

18i.  Paragraph  6  of  the  Commercial 
Insurance  Policy  entitled  “Insured's 
duties  when  loss  occurs"  is  revised  to 
read  as  follows: 

***** 

6.  Insured's  duties  when  loss  occurs.  Upon 
knowledge  or  discovery  of  loss  or  of  an 
occurrence  which  niay  give  rise  to  a  claim  for 
loss,  the  insured  shall:  (a)  Give  notice  thereof 
as  soon  as  practicable  to  law  enforcement 
authorities,  (b)  file  notice  of  loss  with  the 
insurer  directly  or  through  the  insured's  agent 
or  broker  within  thirty  (30)  days  after 
discovery  of  loss,  and  (c)  file  a  detailed 
signed  Proof  of  Loss  and  all  documentation 
necessary  to  substantiate  the  loss  with  the 
insurer's  authorized  adjuster  within  sixty  (60) 
days  of  commencement  of  the  adjustment 
process.  Such  documentation  shall  meet  all 
requirements  specified  in  Condition  4. 

Upon  the  insurer's  request,  the  insured  and 
every  claimant  hereunder  shall  submit  to 
examination  by  the  insurer,  subscribe  the 
same  under  penalty  of  18  U.S.C.  10001 
pertaining  to  fraud  and  false  representation, 
and  produce  all  pertinent  records,  all  at  such 
reasonable  times  and  places  as  the  insurer 
shall  designate,  and  shall  cooperate  with  the 
insurer  in  all  matters  pertaining  to  loss  or 
claims  with  respect  thereto. 
***** 


18j.  Paragraph  14  of  the  Commercial 
Insurance  Policy  entitled  “Assignment" 
is  revised  to  read  as  follows: 

***** 

14.  Assignment.  Assignment  of  interest  in 
claim  payments  to  a  financial  institution  or 
other  person  may  be  made,  but  only  upon 
advance  approval  by  the  insurer  which  will 
be  given  upon  receipt  of  a  written  request 
signed  by  the  insured.  The  insurer's  consent 
will  be  confirmed  by  a  written  endorsement. 
If  the  insured  dies  while  this  policy  is  in 
force,  the  benefits  of  this  policy  and  all 
coverage  thereunder  shall  apply  with  respect 
to  the  insured’s  legal  representation;  unless 
the  insurer  shall  have  been  notified  in  writing 
of  the  death  of  the  insured  any  notice  of 
cancellation  addressed  to  the  insured  named 
in  the  application  and  mailed  to  the  address 
shown  in  this  policy  shall  be  sufficient  to 
effect  cancellation  of  this  policy. 


PART  84— CLASSIFICATION  OF 
TERRITORIES  [REMOVED] 

19.  Part  84  is  removed  in  its  entirely. 

(Title  XII  of  the  Housing  and  Urban 
Development  Act  of  1969  (Pub.  L.  90-488,  88 
Stat.  476):  Reorganization  Plan  No.  3  of  1978 
(43  FR  41943)  and  Executive  Order  12127, 
dated  March  31. 1979  (44  FR  19367)  and 
Delegation  of  Authority  to  Federal  Insurance 
Administrator  (44  FR  20963)) 

Issue  date:  November  2. 1981. 

James  M.  Rose,  Jr.,  ' 

Acting  Administrator.  Federal  Insurance 
Administration. 

[FR  Dos.  81-35199  FUed  12-14-81: 8:45  amj 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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investigations,  committee  meetings,  agency 
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authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Tobacco  Marketing  Quotas  for 
Marketing  Years  for  Fire-Cured  (Type 
21),  Fire-Cured  (Types  22-23),  Dark 
Air-Cured  (Types  35-36),  Virginia  Sun- 
Cured  (Type  37),  Cigar-Binder  (Types 
51-52),  and  Cigar-Filler  and  Cigar- 
Binder  (Types  42-44;  53-55) 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Notice  of  proposed 
determinations. 

SUMMARY:  The  Secretary  of  Agriculture 
is  required  by  the  Agricultural 
Adjustment  Act  of  1938,  as  amended,  to 
determine  and  announce  by  February  1, 
1982,  the  amounts  of  the  national 
marketing  quotas  for  fire-cured,  dark 
air-cured,  Virginia  sun-cured,  cigar- 
binder,  and  cigar-filler  and  cigar-binder 
kinds  of  tobacco  for  the  1982-83 
marketing  year.  The  public  is  invited  to 
submit  written  comments,  views  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  the 
referendums  to  be  held,  and  other 
related  matters. 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1982  in  order  to  be 
assured  of  consideration. 
addresses:  Send  comments  to  the 
Director,  Analysis  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  D.C.  20013.  AH 
written  submissions  made  pursuant  to 
the  notice  will  be  made  available  for 
public  inspection  from  8:15  a.m.  to  4:45 
p.m.  Monday  through  Friday,  in  Room 
3741-South  Building,  14th  and 
Independence  Avenue,  SW„ 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  L.  Tarczy,  Program  Specialist 
Analysis  Division,  ASCS,  Room  3738 


South  Building,  P.O.  Box  2415, 
Washington,  D.C.  20013,  (202)  447-5187. 
The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  notice  and 
the  impact  of  implementing  each  option 
is  available  on  request  from  Robert  L. 
Tarczy. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Secretary’s  Memorandum  1512-1  and 
has  been  classified  as  “not  major.”  It 
has  been  determined  that  the 
implementation  of  these  determinations 
wiU  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  for  consumers, 
individuals,  industries,  Federal,  State  or 
local  government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.. 

I  have  determined  that  an  emergency 
exists  which  warrants  less  than  a  60-day 
comment  period  on  this  proposed  action 
because  producers  need  to  know  as 
soon  as  possible  the  amount  of  the  1982- 
83  national  marketing  quota  for  these 
kinds  of  tobacco  so  that  they  can  make 
plans  for  next  year’s  crop  which  begins 
in  the  spring.  For  this  reason,  comments 
must  be  received  by  January  15, 1982,  to 
ensure  consideration.  • 

The  title  and  number  of  the  Federal 
Assistance  Program  that  this  notice 
applies  to  is:  Title — Commodity  Loan 
and  Purchases;  Number-10.051,  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance.  This  action  wiU  not  have 
significant  impact  specifically  on  area 
and  community  development  Therefore, 
review  as  established  by  OMB  Circular 
A-95  was  not  used  to  assure  that  units 
of  local  Government  are  informed  of  this 
action. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

The  Agricultural  Adjustment  Act  of 
1938,  as  amended,  (hereinafter  referred 
to  as  the  “Act),  requires  that  the 


Secretary  proclaim  by  February  1, 1982 
national  marketing  quotas  for  the  1962- 
83, 1983-84,  and  1984-85  marketing 
years  with  respect  to  fire-cured  (type 
21),  fire-cured  (types  22-23)  and  dark 
air-cured  (types  35-36)  tobaccos.  In 
addition,  the  Secretary  is  required  to 
conduct  within  30  days  after 
proclamation  of  such  national  marketing 
quotas,  referendums  of  farmers  engaged 
in  the  1981  production  of  such  respective 
kinds  of  tobacco  to  determine  whether 
they  favor  or  oppose  marketing  quotas 
for  such  years.  The  1981-82  marketing 
year  is  the  last  year  of  the  three 
consecutive  years  for  which  marketing 
quotas  previously  proclaimed  will  be  in 
effect  for  these  kinds  of  tobaccos.  The 
Secretary  is  also  required:  (1)  To 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  with 
respect  to  fire-cured  (type  21),  fire-cured 
(types  22-23),  dark  air-cured,  Virginia 
sun-cured,  cigar-binder  (types  51-52), 
and  cigar-filler  and  cigar-binder  (types 
42-44;  53-55)  tobaccos,  for  the  1982-83 
marketing  year;  (2)  to  convert  such 
marketing  quotas  into  national  acreage 
allotments  and  announce  the  allotments; 
(3)  to  apportion  such  allotments,  less 
reserves  of  not  to  exceed  1  per  centum 
of  each  respectively,  through  local 
county  ASC  committees  among  old 
farms;  and  (4)  to  apportion  the  reserves 
for  use  in  (a)  establishing  acreage 
allotments  for  new  farms  and  (b)  making 
corrections  and  adjusting  inequities  in 
old  farm  allotments.  The  six  kinds  of 
tobacco  discussed  here  average  less 
than  6  percent  of  total  U.S.  tobacco 
production. 

Quotas  were  previously  proclaimed, 
referendums  conducted,  and  quotas 
approved  by  growers  as  follows:  fire- 
cured  and  dark  air-cured  tobacco  for  the 
1979-80, 1980-81,  and  1981-82  marketing 
years  (44  FR  7109);  Virginia  sun-cured 
tobacco  for  the  1980-81, 1981-82,  and 
1982-83  marketing  years  (45  FR  9578) 
and  cigar-binder  tobacco  (types  51-52) 
and  cigar-filler  and  cigar-binder  tobacco 
(types  42-44;  53-55)  for  the  1981-82, 
1982-83,  an  1983-84  marketing  years  (46 
FR  51945).  Producers  of  such  kinds  of 
tobacco  will  be  entitled  to  participate  in 
the  tobacco  price  support  program. 

Section  301(b)(15)  of  the  Act  (7  U.S.C 
1301(b)(15))  defines  “tobacco"  as  each 
one  of  the  itinds  of  tobacco  listed  below 
comprising  the  types  specified  as 
classified  in  Service  and  Regulatory 
Announcement  Number  118  (Part  30  of 
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this  title)  of  the  former  Bureau  of 
Agricultural  Economics  of  the 
Department. 

Flue-cured  tobacco,  comprising  types  11, 

12, 13  and  14; 

Fire-cured  tobacco,  comprising  type  21; 
Fire-cured  tobacco,  comprising  types  22,  23, 
and  24; 

Dark  air-cured  tobacco,  comprising  types 
35  and  36; 

Virginia  sun-cured  tobacco,  comprising  . 
type  37; 

Burley  tobacco,  comprising  type  31; 
Maryland  tobacco,  comprising  type  32; 
Cigar-filler  and  cigar-binder  tobacco, 
comprising  types  42,  43,  44,  45,  46,  51,  52,  53, 

54,  and  55;  and 

Cigar-filler  tobacco,  comprising  type  41. 

Section  301(b)(15)  of  the  Act  also 
provides  that  any  one  or  more  of  the 
types  comprising  any  such  kind  of 
tobacco  shall  be  treated  as  a  “kind  of 
tobacco”  for  the  purposes  of  the  Act  if 
the  Secretary  finds  that  there  is  a 
difference  in  supply  and  demand 
conditions  among  such  types  of  tobacco 
which  results  in  a  difference  in  the 
adjustments  needed  in  the  marketings 
thereof  in  order  to  maintain  supplies  in 
line  with  demand.  Pursuant  to  this 
authority,  the  Secretary  has  issued  a 
determination  (15  FR  8214)  that  type  46 
tobacco  shall  be  treated  as  a  separate 
kind  of  tobacco  for  purposes  of 
marketing  quotas  and  price  support. 

Also  pursuant  to  such  authority,  the 
Secretary  has  issued  a  determination  (22 
FR  367)  that  beginning  with  the  1957-58 
marketing  year,  cigar-binder  (types  51- 
52)  shall  be  treated  as  a  separate  kind  of 
tobacco  for  purposes  of  marketing 
quotas  and  price  support.  Type  45 
tobacco  is  no  longer  grown.  No  further 
action  under  this  section  is 
contemplated  at  this  time. 

Section  312(b)  of  the  Act  (7  U.S.C. 
1312(b))  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  the  first  day  of  February  1982  with 
respect  to  kinds  of  tobacco  other  than 
flue-cured  tobacco,  the  amount  of  the 
national  marketing  quota  which  will  be 
in  effect  for  the  1982-83  marketing  year 
in  terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  which  will 
make  available  during  such  marketing 
year  a  supply  of  each  kind  of  tobacco 
equal  to  the  reserve  supply  level. 

Section  312(b)  of  the  Act  provides 
further  that  the  amount  of  the  1982-83 
national  marketing  quota  so  announced 
may,  not  later  than  March  1, 1982,  be 
increased  by  not  more  than  20  per 
centum  if  the  Secretary  determines  that 
such  increase  is  necessary  in  order  to 
meet  market  demands  or  to.  avoid  undue 
restrictions  of  marketings  in  adjusting 
the  total  supply  to  the  reserve  supply 
level. 


Section  301(b)(14)(B)  of  the  Act 
defines  “reserve  supply  level”  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  term  “normal  supply”  is 
defined  in  section  301  (b) (10)  (B)  of  the 
Act  as  a  normal  year’s  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year’s  domestic 
consumption  and  65  percent  of  a  normal 
year’s  exports  as  an  allowance  for  a 
normal  year’s  carryover.  A  "normal 
year’s  domestic  consumption”  is  defined 
in  section  301(b)(ll)(B)  of  the  Act  as  the 
yearly  average  quantity  of  such 
tobaccos  that  was  produced  and 
consumed  in  the  United  States  during 
the  ten  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  consumption  is  determined  (1981- 
82),  adjusted  for  current  trends  in  such 
consumption. 

A  "normal  year's  exports”  is  defined 
in  section  301(b)(12)  of  the  Act  as  the 
yearly  average  quantity  produced  in  and 
exported  from  the  United  States  during 
the  ten  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  exports  are  determined  (1981-82), 
adjusted  for  current  trends  in  such 
exports. 

The  aggregate  reserve  supply  level  for 
the  1981-82  marketing  year  for  the  6 
kinds  of  tobacco  in  question  was 
determined  to  be  238  million  pounds. 
This  was  based  on  a  normal  year’s 
domestic  consumption  of  65.3  million 
pounds  and  a  normal  year’s  exports  of 
28.5  million  pounds  (46  FR  11229).  The 
proposed  reserve  supply  level  for  the 
1982-83  marketing  year  will  range 
between  225  million  and  250  million 
pounds. 

Section  301(b)(16)(B)  of  the  Act 
defines  "total  supply”  as  the  carryover 
at  the  beginning  of  die  marketing  year 
(October  1)  plus  the  estimated 
production  in  the  United  States  during 
the  calendar  year  in  which  the 
marketing  year  begins.  The  aggregate 
total  supply  for  the  1981-82  marketing 
year  is  263  million  pounds  based  on 
carryover  of  172  million  and  production 
of  91  million  pounds. 

Section  312(c)  of  the  Act  (7  U.S.C. 
1312(c))  requires  that  within  30  days 
after  a  national  marketing  quota  is 
proclaimed  under  section  312(a)  of  the 
Act  for  a  kind  of  tobacco,  the  Secretary 
shall  conduct  a  referendum  of  farmers 
engaged  in  the  production  of  the  crop  of 
such  kinds  of  tobacco  harvested 
immediately  prior  to  the  holding  of  the 
referendum  to  determine  whether  such 
farmers  are  in  favor  of  or  opposed  to 
quotas  for  the  next  three  succeeding 


marketing  years.  If  more  than  one-third 
of  the  farmers  voting  in  a  referendum  for 
a  kind  of  tobacco  oppose  the  quotas, 
such  results  shall  be  proclaimed  by  the 
Secretary  and  the  national  marketing 
quotas  so  proclaimed  shall  not  be  in 
effect,  but  such  results  shall  in  no  way 
affect  or  limit  the  subsequent 
proclamation  and  submission  to  a 
referendum,  as  otherwise  provided  in 
Section  312,  of  a  national  marketing 
quota. 

Section  313(g)  of  the  Act  (7  U.S.C. 
1313(g))  authorizes  the  Secretary  to 
convert  the  national  marketing  quota 
into  a  national  acreage  allotment  by 
dividing  the  national  marketing  quota  by 
the  national  average  yield  for  the  five 
years  immediately  preceding  the  year  in 
which  the  national  marketing  quota  is 
proclaimed  and  to  apportion  through 
local  committees  the  national  acreage 
allotment  to  tobacco  producing  farms 
(less  a  reserve  not  to  exceed  1  per 
centum  thereof  for  new  farms  and  for 
making  corrections  and  adjusting 
inequities  in  old  farm  allotments). 

Proposed  Determinations 

Accordingly,  the  Secretary  proposes 
to  make  the  following  determinations  for 
the  kinds  of  tobacco  listed  for  the  1982- 
83  marketing  year: 

1.  With  respect  to  fire-cured  (type  21), 
fire-cured  (types  22-23),  dark  air-cured, 
Virginia  sun-cured,  cigar-binder  (types 
51-52)  and  cigar-filler  and  cigar-binder 
(types  42-44;  53-55)  tobaccos. 

a.  The  amount  of  the  reserve  supply 
level,  within  the  aggregate  range  of 
between  225  and  250  million  pounds; 

b.  The  amount  of  the  national 
marketing  quota  for  each  of  such  kinds 
of  tobacco  for  the  1982-83  marketing 
year,  within  the  aggregate  range  of 
between  100  and  150  million  pounds; 
and 

c.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farms  and  for  making  corrections 
and  adjusting  inequities  in  old  farm 
allotments,  within  the  aggregate  range  of 
between  10  and  300  acres. 

2.  With  respect  to  the  1982-83, 1983- 
84,  and  1984-85  marketing  years  for  fire- 
cured  (type  21),  fire-cured  (types  22-23) 
and  dark  air-cured  (types  35-36) 
tobaccos: 

a.  The  date(s)  or  period(s)  of  the 
referendum  for  determining  whether 
quotas  will  be  in  effect  for  such  types  of 
tobacco;  and 

b.  Whether  the  referendum  should  be 
conducted  at  polling  places  rather  than 
by  mail  ballot  (See  7  CFR  Part  717). 
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Signed  at  Washington,  D.C.  on  December  9. 
1981. 

Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

|FR  Doc.  81-35623  Filed  12-14-81:  8:45  ain] 

BILLING  CODE  3410-0S-M 


Rural  Electrification  Administration 

Brazos  Electric  Power  Cooperative, 
Inc.,  Waco,  Texas;  Proposed  Loan 
Guarantee 

Under  the  authority  of  Pub.  L.  93-32 
(87  Stat.  65)  and  in  conformance  with 
applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22  (Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities),  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  providing  a  guarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  for  a  loan 
in  the  approximate  amount  of 
$152,000,000  to  Brazos  Electric  Power 
Cooperative,  Inc.,  (Brazos)  of  Waco, 
Texas.  This  loan  guarantee  will  provide 
supplemental  funds  needed  to  complete 
the  Financing  of  Brazos’  3.8  percent 
undivided  ownership  interest  in  the 
Comanche  Peak  Nuclear  Steam  Electric 
Station,  and  to  finance  (1)  the 
construction  of  25  miles  of  345  kV,  124 
miles  of  138  kV,  and  10  miles  of  69  kV 
transmission  lines  and  related  facilities; 

(2)  transmission  system  improvements; 

(3)  cost  deficiencies  for  previously 
approved  transmission  projects;  and  (4) 
additional  headquarters  facilities. 

Legally  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  information  on 
the  proposed  project,  including  the 
engineering  and  economic  feasibility 
studies  and  the  proposed  schedule  for 
the  advances  to  the  borrower  of  the 
guaranteed  loan  funds  from  Mr.  Richard 
E.  McCaskill,  Executive  Vice  President 
and  General  Manager,  Brazos  Electric 
Power  Cooperative,  Inc.,  P.O.  Box  6296, 
Waco,  Texas  76706. 

In  order  to  be  considered,  proposals 
must  be  submitted  (within  30  days  from 
the  date  of  the  Federal  Register 
publication  of  this  notice)  to  Mr. 
McCaskill.  The  right  is  reserved  to  give 
such  consideration  and  make  such 
evaluation  or  other  disposition  of  all 
proposals  received  as  Brazos  and  REA 
deem  appropriate.  Prospective  lenders 
are  advised  that  the  guaranteed 
financing  for  this  project  is  available 
from  the  Federal  Financing  Bank  under 
a  standing  agreement  with  the  Rural 
Electrification  Administration. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Office  of 


Information  and  Public  Affairs,  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  9th  day  of 
December  1981. 

Jack  Van  Mark, 

Acting  Administrator,  Rural  Electrification 
Administration. 

|FR  Dog.  81-35804  Filed  12-14-81: 8:45  am) 

BILLING  CODE  3410-15-M 


Soyland  Power  Cooperative,  Inc., 
Decatur,  Illinois;  Proposed  Loan 
Guarantee 

Under  the  authority  of  Pub.  L  93-32 
(87  Stat.  65)  and  in  conformance  with 
applicable  agency  policies  and  * 
procedures  as  set  forth  in  REA  Bulletin 
20-22  (Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities),  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  providing  a  guarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  for  a  loan 
in  the  approximate  amount  of 
$118,530,000  to  Soyland  Power 
Cooperative,  Inc.,  (Soyland)  of  Decatur, 
Illinois,  for  supplemental  financing  to 
complete  Soyland’s  10.5  percent  share  of 
Clinton,  Nuclear  Unit  No.  1  and  for 
financing  a  demand  meter  gathering 
system. 

Legally  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  information  on 
the  proposed  project,  including  the 
engineering  and  economic  feasibility 
studies  and  the  proposed  schedule  for 
the  advances  from  Mr.  Royal  B. 
Newman,  Manager,  Soyland  Power 
Cooperative,  Inc.,  P.O.  Box  A1606. 
Decatur,  Illinois  62525. 

In  order  to  be  considered,  proposals 
must  be  submitted  on  or  before  January 
14, 1982  to  Mr.  Newman.  The  right  is 
reserved  to  give  such  consideration  and 
make  such  evaluation  or  other 
disposition  of  all  proposals  received,  as 
Soyland  Power  Cooperative,  Inc.,  and 
REA  deem  appropriate.  Prospective 
lenders  are  advised  that  guaranteed 
financing  for  this  project  is  available 
from  the  Federal  Financing  Bank  under 
a  standing  agreement  with  the  Rural 
Electrification  Administration. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Office  of 
Information  and  Public  Affairs,  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.  this  9th  day  of 
December  1981. 

Jack  Van  Mark, 

Acting  Administrator,  Rural  Electrification 
Administration. 

(FR  Doc.  81-35808  Filed  12-14-81: 8:45  am| 

BILUNG  COOE  3410-15-44 


Western  Illinois  Power  Cooperative, 
Inc.,  Jacksonville,  Illinois;  Proposed 
Loan  Guarantee 

Under  the  authority  of  Pub.  L  93-32 
(87  Stat.  65)  and  in  conformance  with 
applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22  (Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities),  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  providing  a  grarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  for  a  loan 
in  the  approximate  amount  of 
$106,300,000  to  Western  Illinois  Power 
Cooperative,  Inc.,  (WIPCO)  of 
Jacksonville,  Illinois,  for  supplemental 
financing  to  complete  WIPCO’ 8  9.5 
percent  share  of  Clinton  Nuclear  Unit 
No.  1. 

Legally  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  inforamtion  on 
the  proposed  project,  including  the 
engineering  and  economic  feasibility 
studies  and  the  proposed  schedule  for 
the  advances  from  Mr.  Donald  B. 
Bringman,  Manager,  Western  Ilinois 
Power  Cooperative,  Inc.,  P.O.  Box  609, 
Jacksonvile,  Illinois  62651. 

In  order  to  be  considered,  proposals 
must  be  submitted  (within  30  days  from 
the  date  of  the  Federal  Register 
publication  of  this  notice)  to  Mr. 
Bringman.  The  right  is  reserved  to  give 
such  consideration  and  make  such 
evaluation  or  other  disposition  of  all 
proposals  received,  as  WIPCO  and  REA 
deem  appropriate.  Prospective  lenders 
are  advised  that  graranteed  financing 
for  this  project  is  available  from  the 
Federal  Financing  Bank  under  a 
standing  agreement  with  the  Rural 
Electrification  Administration. 

Copies  of  REA  Bulletin  26-22  are 
available  from  the  Director,  Office  of 
Information  and  Public  Affairs,  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
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10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  9th  day  of 
December  1981. 

)ack  Van  Mark, 

Acting  Administrator,  Rural  Electrification 
Administration. 

|FR  Doc.  81-35805  Filed  13-14-81;  8:45  am| 

BILLING  CODE  3410-15-M 

CIVIL  AERONAUTICS  BOARD 

[Order  81-12-51;  Docket  40294] 

United  States-Latin  America  All  Cargo 
Show  Cause  Proceeding;  Order 

agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause: 
United  States-Latin  America  All-Cargo 
Show  Cause  Proceeding,  Order  81-12- 
51,  Docket  40294. 

summary:  The  Board  has  received 
applications  for  scheduled  all-cargo 
authority  between  the  United  States  and 
several  Latin  American  countries  from 
Action  Air  Cargo  (Docket  39935),  Arrow 
Airways  (Docket  39799),  Challenge  Air 
Transport  (Docket  40035),  Rich 
International  Airways  (Docket  39888), 
Global  International  Airways  (Dockets 
39949,  38721),  Southern  Air  Transport 
(Docket  39886),  and  The  Flying  Tiger 
Line  (Docket  39942).  The  Board  is 
proposing  to  grant  these  applications  to 
the  extent  authority  is  sought  between 
the  United  States  and  Colombia,  Peru, 
Haiti,  and  the  Dominican  Republic  and 
to  deny  the  requests  for  authority  to 
serve  Argentina,  Brazil,  and  Venezuela. 
The  complete  text  of  Order  81-12-51  is 
available  as  noted  below. 

DATES:  All  interested  persons  having 
objections  to  the  Board’s  tentative 
findings  and  conclusions  in  Order  81- 
12-51  shall  file  by  January  6, 1982,  a 
statement  of  objections  together  with  a 
summary  of  testimony,  statistical  data, 
and  other  material  expected  to  be  relied 
upon  to  support  the  stated  objections. 

Such  filings  shall  be  served  upon  all 
persons  listed  below. 
addresses:  Objections  to  the  tentative 
findings  and  conclusions  in  Order  81- 
12-51  should  be  filed  in  the  Docket 
Section,  Civil  Aeronautics  Board, 
Washington,  D.C.  20428  in  Docket  40294, 
The  United  States-Latin  America  All- 
Cargo  Show  Cause  Proceeding. 

In  addition  copies  of  9uch  filings 
should  be  served  on:  Action  Air  Cargo, 
Arrow,  Rich,  Flying  Tiger,  Southern, 
Global,  Challenge,  Pan  American  World 
Airways,  American  Airlines,  Airlift 
International,  the  Airline  Pilots 
Association,  the  Ambassadors  of 
Argentina,  Brazil,  Colombia,  the 


Dominican  Republic,  Peru,  Haiti,  and 
Venezuela  in  Washington,  D.C.,  the 
Departments  of  State  and 
Transportation,  and  the  Federal 
Aviation  Administration. 

FOR  FURTHER  INFORMATION  CONTACT 
Ronald  A.  Brown,  Bureau  of 
International  Aviation,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20428, 
(202)  673-5203. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  81-12-51  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
N.W.,  Washington,  D.C.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  for  Order  81-12-51  to 
the  Distribution  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 

By  the  Civil  Aeronautics  Board:  December 
9, 1981. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  81-35799  Filed  12-14-81. 8:45  am] 

BILLING  CODE  6320-01-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Ceramic  Tile  From  Mexico; 
Postponement  of  Preliminary 
Countervailing  Duty  Determination 

AGENCY:  International  Trade 
Administration;  Commerce. 
action:  Postponement  of  preliminary 
countervailing  duty  determination. 

SUMMARY:  The  preliminary 
determination  on  ceramic  tile  from 
Mexico  is  being  postponed,  and  we 
intend  to  issue  it  not  later  than  February 
15, 1982. 

EFFECTIVE  DATE:  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Martin,  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230, 
(202)  377-3534. 

SUPPLEMENTARY  INFORMATION:  On 

October  5, 1981,  we  announced  our 
initiation  of  a  countervailing  duty 
investigation  to  determine  whether  the 
government  of  Mexico  is  giving  its 
producers  and  exporters  of  ceramic  tile 
certain  benefits  that  are  bounties  or 
grants  (46  FR  53738).  The  notice  stated 
that  we  would  issue  a  preliminary 
determination  by  December  29, 1981. 

As  detailed  in  the  notice  of  initiation 
of  the  countervailing  duty  investigation, 
the  petition  alleges  three  subsidy 
programs  that  the  government  of  Mexico 


provides  to  producers  and  exporters  of 
ceramic  tile.  The  alleged  subsidy 
programs  are  complex  and  raise  novel 
issues.  Moreover,  more  than  one 
hundred  firms  are  being  investigated, 
and  it  is  difficult  to  determine  the  extent 
of  utilization  of  the  programs  by  the 
various  firms.  We  have  determined  that 
the  Mexican  government  and  the  other 
parties  concerned  are  cooperating  and 
that  additional  time  is  necessary  to 
make  the  preliminary  determination.  For 
these  reasons  we  determine  that  this 
case  is  extraordinarily  complicated  in 
accordance  with  section  703(c)(1)(B)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act”),  and  we  intend  to  issue  a 
preliminary  determination  not  later  than 
February  15, 1982. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Gary  Horlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  9, 1981. 

[FR  Doc.  81-35796  Filed  12-14-81;  8:45  am) 

BILLING  CODE  3510-25-M 

Motorcycle  Batteries  From  Taiwan; 
Antidumping— Extension  of  Period  for 
Final  Determination 

AGENCY:  International  Trade 
Administration;  Commerce. 

ACTION:  Extension  of  period  for  final 
determination. 

summary:  The  Department  of 
Commerce  hereby  extends  the  period  for 
determination  with  respect  to  its 
antidumping  investigation  of  motorcycle 
batteries  from  Taiwan.  The  final 
determination  will  be  made  no  later 
than  February  26, 1982. 

EFFECTIVE  DATE:  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ready,  Office  of  Investigations, 
International  Trade  Administration, 
Department  of  Commerce,  Washington, 
D.C.  20230,  (202)  377-2613. 

SUPPLEMENTARY  INFORMATION:  On 

October  14, 1981,  the  Department  of 
Commerce  determined  preliminarily  that 
motorcycle  batteries  from  Taiwan  were 
being,  or  were  likely  to  be,  sold  at  less 
than  fair  value  within  the  meaning  of 
section  731,  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673)  (“the  Act”). 

On  October  19, 1981,  counsel  for  the 
respondents,  who  account  for  a 
significant  portion  of  exports,  requested 
that  the  Department  extend  the  period 
for  determination  until  135  days  after 
the  date  of  the  Preliminary 
Determination  in  accordance  with 
section  735(a)(2)  of  the  Act. 


_  Federal  Register  /  Vol.  40,  No.  240  /  Tuesday,  December  15,  1981  /  Notices 


61161 


We  have  determined  that  the 
additional  time  is  needed  in  order  that  a 
proper  analysis  may  be  completed  with 
regard  to  this  investigation.  Accordingly, 
the  period  for  determination  in  this  case 
is  hereby  extended.  A  final 
determination  will  be  made  not  later 
than  February  26, 1982. 

Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  81-35811  Filed  12-14-81;  8:45  am] 

BILLING  CODE  3510-2S-M 


National  Bureau  of  Standards 

Proposed  Change  Pertaining  to  the 
Interface  Standards  Exclusion  List 

In  a  notice  published  in  the  Federal 
Register  on  March  19, 1979  (44  FR 
16466),  the  National  Bureau  of  Standards 
(NBS)  announced  the  establishment  of 
exclusion  criteria  and  procedures  for 
developing  and  maintaining  an 
exclusion  list  pertaining  to  Federal 
Information  Processing  Standards 
Publication  60  (which  has  since  been 
redesignated  as  60-1),  Input/Output  (1/ 
O)  Channel  Interface;  Federal 
Information  Processing  Standards 
Publication  61,  Channel  Level  Power 
Control  Interface;  and  Federal 
Information  Processing  Standards 
Publication  62,  Operational 
Specifications  for  Magnetic  Tape 
Subsystems.  The  approval  of  the 
Secretary  of  Commerce  (Secretary)  of 
those  three  Federal  Information 
Processing  Standards  was  previously 
announced  in  the  Federal  Register  on 
February  16, 1979  (44  FR  10098-10101). 
The  exclusion  list  also  pertains  to 
Federal  Information  Processing 
Standards  Publication  63,  Operational 
Specifications  for  Rotating  Mass  Storage 
Subsystems,  approval  of  which  by  the 
Secretary  of  Commerce  was  announced 
in  the  Federal  Register  on  August  27. 
1979  (44  FR  50078). 

The  March  19, 1979,  notice  stated  that 
once  the  exclusion  list  was  established, 
interested  parties  could  obtain  a  copy  of 
that  list  and  would  be  invited  to  submit 
to  the  Director,  Institute  for  Computer 
Sciences  and  Technology  (ICST), 
comments  or  recommendations 
regarding  additions  to  or  removals  from 
that  list.  The  notice  also  advised  that 
information  regarding  any  proposed 
changes  in  the  exclusion  list  would  be 
published  in  the  Federal  Register. 

Announcement  of  the  establishment 
of  the  initial  exclusion  list  and  its 
availability  from  NBS  upon  request 
appeared  in  the  Federal  Register  on  June 
29, 1979  (44  FR  37968).  Numerous 


changes  to  that  exclusion  list  have  since 
been  made  and  announced  in  the 
Federal  Register. 

Comments  from  interested  parties 
specifically  identifying  candidate 
systems  which  should  be  added  to  or 
removed  from  the  exclusion  list  have 
been  and  continue  to  be  especially 
encouraged. 

In  a  notice  published  in  the  Federal 
Register  on  March  6, 1981  (46  FR  15528), 
NBS  proposed  additions  to  the  exclusion 
list.  As  a  result  of  comments  received 
relative  to  that  Federal  Register 
announcement,  one  of  the  ADP  systems 
that  was  proposed  as  an  addition  to  the 
exclusion  list,  the  Burroughs  B5930,  was 
not  included  in  the  list  of  changes  that 
was  published  in  the  Federal  Register  on 
July  20, 1981  (46  FR  37304).  Following  the 
publication  of  the  July  20  notice, 
additional  information  has  been 
provided  by  the  Burroughs  Corporation 
in  support  of  its  claim  that  the  maximum 
normal  configuration  employed  by  the 
Government  satisfies  the  requirements 
for  placement  on  the  exclusion  list.  On 
the  basis  of  that  additional  information 
which  again  appears  to  justify  the 
consideration  of  the  Burroughs  B5930  as 
a  candidate  for  the  exclusion  list,  NBS  is 
therefore  again  proposing  the  addition  of 
that  ADP  system  to  the  exclusion  list. 

Interested  parties  will  be  allowed 
until  January  29, 1982  to  submit  written 
comments  regarding  the  proposed 
change.  Such  written  comments  should 
be  submitted  to  the  Director,  ICST. 
Attention:  Interface  Standards 
Exclusion  List,  National  Bureau  of 
Standards,  Washington,  D.C.  20234. 
Following  review  of  comments  received 
in  response  to  this  notice,  NBS  will 
make  a  determination  on  the  proposed 
change  and  will  announce  that 
determination  in  a  subsequent  notice 
published  in  the  Federal  Register. 

NBS  maintains  a  mailing  list  of 
vendors,  Federal  agencies,  and  other 
interested  parties  to  whom  copies  of  the 
current  exclusion  list  are  sent  on  a 
regular  basis.  Parties  on  the  mailing  list 
will  also  be  sent  copies  of  the  proposed 
changes  and  the  announcement  of  the 
determination  on  the  proposed  changes. 
Those  who  wish  to  be  included  on  the 
mailing  list  should  send  a  written 
request  to  the  address  noted  above  for 
submission  of  comments  in  response  to 
this  notice. 

The  exclusion  list  will  be  used  in 
conjunction  with  the  applicability 
provisions  of  the  Federal  I/O  channel 
level  interface  standards.  This  list  and 
the  exclusion  criteria  are  not  a  part  of 


the  standards  themselves,  but  are 
provided  for  in  the  standards. 

Dated:  December  9. 1981. 

Ernest  Ambler, 

Director. 

[FR  Doc.  81-35818  Filed  12-14-81:  8:45  am] 

BILLING  COOE  3510-CN-M 


National  Technical  Information  Service 

Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Radian 
Corporation,  having  a  place  of  business 
at  Austin,  Texas  78766,  an  exclusive 
right  in  the  United  States  to 
manufacture,  use  and  sell  products 
embodied  in  the  invention,  “Echometry 
Device  and  Method,”  U.S.  Patent 
Application  No.  6-261,465  (dated  May  7, 
1981).  The  availability  of  this  invention 
for  licensing  was  announced  in  the 
Federal  Register  (46  FR  56001,  November 
13, 1981).  Copies  of  the  Patent 
Application  may  be  obtained  from  the 
Office  of  Government  Inventions  and 
Patents,  NTIS,  Box  1423,  Springfield,  VA 
22151.  The  patent  rights  in  this  invention 
have  been  assigned  to  the  United  States 
of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-41.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this  Notice, 
NTIS  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Government  Inventions  and  Patents, 
NTIS,  at  the  address  above.  NTIS  will 
maintain  and  make  available  for  public 
inspection  a  file  containing  all  inquiries, 
comments  and  other  written  materials 
received  in  response  to  this  Notice  and  a 
record  of  all  decisions  made  in  this 
matter. 

Dated:  December  9, 1981. 

Douglas  J.  Campion, 

Office  of  Government  Inventions  and  Patents, 
National  Technical  Information  Service, 
Department  of  Commerce. 

[FR  Doc.  81-35815  Filed  12-14-81: 6:45  am] 

BILLING  COOE  3510-04-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Charges  for  Certain 
Cotton  Apparel  Products  From  the 
Republic  of  the  Philippines 

December  11, 1981. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  (1)  Reducing  by  8,118  dozen, 
imports  charged  to  the  level  of  restraint 
established  for  cotton  dresses  in 
Category  336pt.  (all  T.S.U.S.A.  number 
in  the  category  except  382.0014,  382.0059, 
382.0640.  382.3316,  382.3320  and 

382.3323] ,  produced  or  manufactured  in 
the  Republic  of  the  Philippines  and 
exported  during  the  twelve-month 
period  beginning  on  January  1, 1981;  and 

(2)  Charging  207  dozen  to  the  level  of 
restraint  for  Category  336pt.  to  account 
for  imports  during  the  period  which 
began  on  October  1, 1981  and  extended 
to  October  7, 1981,  the  date  of  effect  of 
the  import  control  for  the  category 
during  1981. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  FR 
13172),  as  amended  on  April  23, 1980  (45 
FR  27463),  August  12, 1980  (45  FR  53506), 
December  24, 1980  (45  FR  85142),  May  5, 
1981  (46  FR  25121),  October  5, 1981  (46 
FR  48963)  and  October  27, 1981  (46  FR 
52409)) 

SUMMARY:  Pursuant  to  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  22 
and  24, 1978,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines,  the  two 
governments  have  consulted  and  have 
agreed  to  transfer  import  charges 
amounting  to  8,118  dozen  from  the  level 
of  restraint  established  for  cotton  textile 
products  in  Category  336pt.  (all 
T.S.U.S.A.  numbers  except  382.0014, 
382.0059,  382.0640,  382.3316,  382.3320  and 

382.3323)  during  the  agreement  year 
which  began  on  January  1, 1981  to  the 
level  established  during  the  same  period 
for  Category  336pt.  (only  T.S.U.S.A. 
numbers  382.0014,  382.0059,  382.0640, 
382.3316,  382.3320  and  382.3323). 
EFFECTIVE  DATE:  December  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Ruths,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230,  (202/377-4212). 
SUPPLEMENTARY  INFORMATION:  On 
December  29, 1980,  there  was  published 


in  the  Federal  Register  (45  FR  85498)  a 
letter  dated  December  19, 1980  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  the 
Philippines,  which  may  be  entered  into 
the  United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  during  the  twelve-month 
period  which  began  on  January  1, 1981 
and  extends  through  December  31, 1981. 

A  further  letter  was  published  in  the 
Federal  Register  on  October  6. 1981  (46 
FR  49170),  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs  which  established  a  level  of 
restraint  for  cotton  textile  products  in 
Category  336pt.  (all  T.S.U.S.A.  numbers 
in  the  category  except  382.0014,  382.0059, 
382.0640,  382.3316,  382.3320  and 

382.3323).  In  the  letter  published  below 
the  imports  charged  to  that  level  are 
reduced  by  8,118  dozen  and  charges 
amounting  to  207  dozen  are  applied  to 
the  level. 

Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

December  11, 1981. 

Commissioner  of  Customs, 

Department  of  die  Treasury. 

Washington,  D.C  20229. 

Dear  Mr.  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement  with 
the  Republic  of  the  Philippines,  it  would  be 
appreciated  if  you  would  reduce  by  8,118 
dozen  the  charges  to  the  level  of  restraint 
established  for  Category  336pt.'  in  the 
directive  of  September  30, 1981.  Import 
charges  in  the  amount  of  207  dozen  should  be 
applied  to  the  level  of  restraint  for  Category 
336pt. 1  These  latter  charges  are  for  the  period 
which  began  on  October  1, 1981  and 
extended  through  October  6, 1981. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  81-35844  Filed  12-14-81;  8:45  am] 
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*  In  Category  330,  all  T.S.U.S.A.  numbers  in  the 
category  except  382i»14, 382.0059. 382.0640. 
382.3316, 382.3320  and  382.3323. 


Adjusting  the  Import  Restraint  Level 
for  Certain  Man-Made  Fiber  Textile 
Products  From  the  Republic  of  the 
Philippines 

December  14, 1981. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 

ACTION:  Applying  special  carryforward 
amounting  to  300,000  pounds  to  the  level 
of  restraint  established  for  Other  Man- 
Made  Fiber  Yam,  Wholly  of  Non- 
Continuous  Filament,  in  Category  604, 
produced  or  manufactured  in  the 
Philippines,  increasing  it  to  2,394,110 
pounds  during  the  twelve-month  period 
which  began  on  January  1, 1981. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  FR 
13172),  as  amended  on  April  23, 1980  (45 
FR  27463),  August  12, 1980  (45  FR  53506), 
December  24, 1980  (45  FR  85142),  May  5, 
1981  (46  FR  25121),  October  5, 1981  (46 
FR  48963)  and  October  27, 1981  (46  FR 
52409)). 


SUMMARY:  Pursuant  to  the  term  of  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  22 
and  24, 1978,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines,  it  has 
been  agreed  to  apply  special 
carryforward  to  the  level  of  restraint 
established  during  the  agreement  year 
which  began  on  January  1, 1981  for 
Category  604. 

EFFECTIVE  DATE:  December  16, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths,  International  Trade 
Specialist,  Office  of  Testiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-5423). 
SUPPLEMENTARY  INFORMATION:  On 
December  29, 1980,  there  was  published 
in  the  Federal  Register  (45  FR  85498)  a 
letter  dated  December  19, 1980  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  woll  and 
man-made  fiber  textile  products, 
including  Category  604.  produced  or 
manufactured  in  the  Philippines  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1, 1981  and  extends  through 
December  31, 1981.  In  the  letter 
published  below  the  Chairman  of  the 
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Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  increase  the  level 
of  restraint  previously  established  for 
Category  604  to  2,394,110  pounds. 

Arthur  Garel 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

December  14, 1961. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington, 

D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  19, 1980 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products  produced  or  manufacatured 
in  the  Philippines. 

Under  the  terms  of  the  Arrangement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15, 1977;  pursuant  to 
the  Bilateral  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  August  22  and  24, 
1978,  as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of  the 
Philippines;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972,  as  amended  by  Executive  order  11951 
of  January  6, 1977,  you  are  directed  to 
prohibit,  effective  on  December  16, 1981  and 
for  the  twelve-month  period  beginning  on 
January  1, 1981  and  extending  through 
December  31, 1981  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
textile  products  in  Category  604,  produced  or 
manufactured  in  the  Philippines,  in  excess  of 
2,394,110  pounds.1 

The  action  taken  with  respect  to  the 
Government  of  the  Republic  of  the 
Philippines  and  with  respect  to  imports  of 
man-made  fiber  textile  products  from  the 
Philippines  has  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessaray  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule 
making  provisions  of  5  U.S.C.  553.  This  lettere 
will  be  published  in  the  Federal  Register. 

Sincerely, 

Arthur  Garel 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  81-38631  Filed  12-14-81;  1205  pm] 
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1  The  level  of  restraint  has  not  been  adjusted  for 
any  imports  after  December  31. 198a 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Cancellation  of  Intent  To  Prepare  a 
Draft  Environmental  Impact  Statement 
for  a  Permit  Application  for  a 
Proposed  Dredge  and  Fill  Operation  by 
U.S.  Marine,  lncn  for  a  Commercial 
Shipbuilding  and  Ship  Repair  Facility 
for  Construction  and  Repair  of 
Commercial  Watercraft,  Bayou  La 
Batre,  AL 

agency:  Anny  Corps  of  Engineers,  DoD. 
action:  Cancellation  of  intent  to 
prepare  a  draft  environmental  impact 
statement  (DEIS). 

summary:  The  U.S,  Army  corps  of 
Engineers,  Mobile  District,  has  cancelled 
its  intent  to  prepare  a  draft 
environmental  impact  statement  for  a 
permit  application  for  a  proposed  dredge 
and  fill  operation  by  U.S.  Marine,  Inc., 
for  a  commercial  shipbuilding  and  ship 
repair  facility  for  construction  and 
repair  of  commercial  watercraft  in 
Bayou  La  Batre,  Mobile  County, 
Alabama.  The  applicant  withdrew  the 
application  for  the  permit  and  has 
reapplied  for  another  permit  involving  a 
similar  action,  but  one  of  reduced  scope. 
Initial  evaluation  of  this  new  proposed 
action  indicates  that  an  environmental 
impact  statement  is  not  warranted  and 
that  an  environmental  assessment  is 
sufficient  for  NEPA  compliance.  This 
cancellation  is  for  the  Notice  of  Intent  to 
prepare  a  DEIS  for  the  proposed  action 
which  was  published  on  April  10, 1979, 
44  FR  21320. 

Dated:  November  24, 1961. 

Ronald  A.  Krizman,  LTC, 

Deputy  District  Engineer. 

[FR  Doc.  61-35781  Filed  12-14-81: 8:45  am) 

BILLING  CODE  3710-CR-M 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  ASB). 

Dates  of  meeting:  7  January  1982;  8 
January  1982. 

Times:  0830-1700  hours,  7  January 
1982  (Closed);  0830-1500  hours,  8 
January  1982  (Closed). 

Place:  The  Pentagon,  Washington, 

D.C.. 

Proposed  agenda:  The  Army  Science 
Board  Ad  Hoc  Sub-Group  conducting  a 
Follow-On  of  the  1981  Summer  Study  on 


Equipping  the  Army  1990-2000  will  meet 
to  present  and  receive  briefings  and 
hold  discussions.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof. 
The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Staff 
may  be  contacted  for  further 
information. 

Helen  M.  Bowen, 

Administrative  Officer. 

[FR  Doc.  81-35819  Filed  12-14-81)  8:45  am| 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 
methods  by  which  interested  persons 
may  participate  in  open  public  hearings 
conducted  by  the  committees  and  i9 
issued  under  section  10(a)  (1)  and  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770-776  (5  U.S.C. 
App.  I)),  and  FDA  regulations  (21  CFR 
Part  14)  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announced: 

Microbiology  Device  Section  of  the 
Immunology  and  Microbiology  Devices 
Panel 

Date,  time,  and  place.  January  12, 1 
p.m..  Conference  Rm.  L,  Parklawn  Bldg., 
5600  Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  panel  section 
leader.  This  meeting  will  take  the  form 
of  a  conference  telephone  calL  A 
speaker  phone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  open  sessions  of  the 
meeting.  Open  public  hearing,  1  p.m.  to 
1:30  p.m.;  open  committee  discussion, 
1:30  p.m.  to  4  p.m.;  Thomas  M.  Tsakeris, 
Bureau  of  Medical  Devices  (HFK-440), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
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available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  on  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
panel  section  leader  before  December 
28, 1981,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  GC  SCREEN® 
(P810010),  sponsored  by  Stafford 
Laboratories. 

Arthritis  Advisory  Committee 

Date,  time,  and  place.  January  21  and 
22,  9  a.m.  Conference  Rms.  D  and  E, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  executive 
secretary.  Open  committee  discussion, 
January  21, 9  a.m.  to  11  a.m.;  open  public 
hearing,  January  21, 11  a.m.  to  12  m.; 
open  committee  discussion,  January  21, 

1  p.m.  to  5  p.m.,  January  22,  9  a.m.  to  5 
p.m.;  Robert  A.  Jerussi,  Bureau  of  Drugs 
(HFD-150),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4250. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  arthritic 
conditions. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  Oraflex 
(benoxaprofen);  Ridaura  (auranofin); 
liver  toxicity  of  nonsteroidal  anti¬ 
inflammatories;  the  subcommittee  report 
on  disease  modifying  anti-rheumatic 
drugs;  update  on  investigational  new 
drug  applications  and  new  drug 
applications  under  review  in  the 
arthritis  group;  and  the  epidemiology  of 
nonsteroidal  anti-inflammatory  adverse 
reactions. 

Dermatology  Advisory  Committee 

Date,  time,  and  place.  January  22,  9 
a.m.,  Conference  Rm.  M.  Parklawn  Bldg., 
5600  Fishers  Lane,  Rockville,  MD. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to 
4:30  p.m.;  D.C.  Bostwick,  Bureau  of 
Drugs  (HFD-140),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6798. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drug 
products  for  use  in  the  treatment  of 
dermatological  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  labeling  for 
PUVA  Therapy  (NDA  9-048,  Paid  B. 

Elder  Company)  for  use  in  psoriasis  and 
vitiligo;  and  the  data  on  13-cis  retinoic 
acid  (NDA  18-662,  Hoffmann-La  Roche, 
Inc.)  for  use  in  cystic  acne  and  disorders 
of  keratinization. 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  January  28  and 
29,  8  a.m.,  Bldg.  B,  Auditorium, 

Uniformed  Services  University  of  the 
Health  Sciences,  4301  Jones  Bridge  Rd., 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  28,  8:30 
a.m.  to  9:30  a.m.;  open  committee 
discussion,  January  28,  9:30  a.m.  to  3 
p.m.,  January  29,  8  a.m.  to  12  m.;  Conrad 
J.  Ledet,  Bureau  of  Drugs  (HFD-160), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-3500.  If  any  special  arrangements  or 
accommodations  are  needed,  contact 
Mr.  Ledet  by  January  15, 1982. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  on  the  safety  and  efficacy 
of  marketed  and  investigational 
prescription  drugs  for  use  in  the 
treatment  of  pulmonary  diseases  and 
diseases  with  allergic  and/or 
immunologic  mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  veiws,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  __ 

Open  committee  discussion.  The 
committee  will  discuss  bronchodilator 
testing  guidelines;  concomitant  use  of 
theophylline  and  Betaa  agonists;  use  of 
asthmatics  with  coexisting,  unrelated, 
nonrespiratory  disease  in 
bronchodilator  clinical  trials;  oral 
cromolyn  sodium  and  the  clinical 
relevance  of  increased  absorption  in 


newborn  animals;  cromolyn  sodium  4 
percent  nasal  solution. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee’s  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contract  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets  Managment 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5800  Fishers 
Lane,  Rockville,  MD  20857,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
The  FDA  regulations  relating  to  public 
advisory  committees  may  be  found  in  21 
CFR  Part  14. 

Section  10.210  (21  CFR  10.210)  of 
FDA’s  procedural  regulations  requires 
FDA  to  give  notice  of  the  availability  of 
reimbursement  for  participation  in 
certain  FDA  proceedings  including 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Notices 


61165 


advisory  committee  meetings.  However, 
on  November  27, 1981,  the  United  States 
Court  of  Appeals  for  the  Fourth  Circuit 
held  that  FDA  does  not  have  authority 
to  reimburse  public  participants  in  its 
administrative  proceedings.  Pacific 
Legal  Foundation  v.  Goyan,  No.  80-1854 
(4th  Cir.  November  27, 1981). 

Accordingly,  until  further  notice, 
reimbursement  will  not  be  available  for 
participation  in  the  proceedings 
described  in  this  notice. 

Dated:  December  9, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc.  81-35757  Filed  12-14-81;  8:45  amj 

BILLING  CODE  4160-01-M 

Health  Services  Administration 

National  Advisory  Council  on  the 
National  Health  Service  Corps;  Filing 
of  Annual  Report  of  Federal  Advisory 
Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 
Annual  Report  for  the  following  Health 
Services  Administration  Federal 
Advisory  Committee  has  been  filed  with 
the  Library  of  Congress: 

National  Advisory  Council  on  the  National 
Health  Service  Corps. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE.,  Washington. 
D.C.,  or  weekdays  between  9:00  a.m. 
and  4:30  p.m.  at  the  Department  of 
Health  and  Human  Services, 

Department  Library,  North  Building, 
Room  1436,  330  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  Telephone 
(202)  245-6791.  Copies  may  be  obtained 
from  Mr.  Billy  Sandlin,  Executive 
Secretary,  National  Advisory  Council  on 
the  National  Health  Service  Corps, 

Room  3-21,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782,  Telephone  (301)  436-5660. 

Dated:  December  7, 1981. 

William  H.  Aspden,  Jr., 

Associate  Administrator  for  Management 

[FR  Doc.  81-35762  Filed  12-14-81: 8:45  am] 

BILLING  CODE  4160-16-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Fort  Mohave  Land  Sale  to  the  State  of 
Nevada;  Notice  of  Decision 

AGENCY:  Office  of  the  Secretary,  Interior. 


action:  Notice  of  decision. 

summary:  The  Secretary  of  the  Interior 
was  authorized  and  directed  by  the  Act 
of  April  22, 1960,  to  convey  to  die  State 
of  Nevada  about  15,000  acres  of  public 
land  located  along  the  Colorado  River 
on  the  northern  and  western  boundaries 
of  the  Fort  Mohave  Indian  Reservation. 
Since  approximately  6,000  acres  of  these 
lands  have  already  been  purchased  by 
the  State,  the  Secretary  has  determined 
that  the  9,000  acres,  more  or  less, 
remaining  should  be  conveyed  to  the 
State  of  Nevada  under  the  terms  of  the 
Act  of  April  22, 1960. 

EFFECTIVE  DATE:  December  8, 1981. 

address:  Office  of  the  Solicitor,  18th  & 

C  Street,  N.W.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  McHale,  (202)  343-3444. 

SUPPLEMENTAL  INFORMATION:  The  Act  of 

April  22. 1960  (74  Stat.  74)  authorized 
and  directed  the  Secretary  of  the 
Interior  to  convey  to  the  State  of  Nevada 
approximately  15,000  acres  of  public 
land  located  along  the  Colorado  River 
on  the  northern  and  western  boundaries 
of  the  Fort  Mohave  Indian  Reservation. 
Executive  Order  11988  directed  the 
Secretary  to  issue  a  notice  in  the  Federal 
Register  explaining  any  decision  to 
convey  Federal  lands  in  a  floodplain 
and  to  set  forth  the  terms  and  conditions 
for  floodplain  management  to  be 
imposed  in  the  comveyance.  About  6,000 
acres  of  these  lands  have  been 
purchased  by  the  State.  The  Secretary 
has  determined  that  the  9,000  acres, 
more  or  less,  remaining  should  be 
conveyed  to  the  State  of  Nevada  under 
the  terms  of  the  Act  of  April  22, 1960, 
subject,  among  other  things,  to  the 
following: 

Purchaser  shall  cause  a  certified 
hydrological  engineer  to  prepare  a  flood 
protection  plan  for  the  area,  based  on  a 
projected  100-year  flood,  and  shall 
implement  all  features  of  the  plan.  The 
plan  shall  include  provisions  to  protect 
structures  to  be  used  for  residential, 
commercial,  educational,  hospital  or 
similar  purposes,  power  supply,  and 
storage  of  valuable  data  or  instruments 
and  hazardous  products  from  significant 
damage  by  a  100-year  flood.  The  plan 
may  utilize  either  drainage  and 
diversion  facilities  or  special  design 
features  of  the  structures  such  as 
elevation  and  waterproofing. 

James  G.  Watt, 

Secretary  of  the  Interior. 

December  8, 1981. 

(FR  Doc.  81-35798  Filed  12-14-81;  8:45  am) 

BILLING  CODE  4310-84-41 


Bureau  of  Land  Management 

Oil  and  Gas  Leasing,  National 
Petroleum  Reserve — Alaska; 
Postponement  of  Sale 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  postponement  of  first 
oil  and  gas  lease  sale  in  National 
Petroleum  Reserve — Alaska. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  postponement  of  the 
first  oil  and  gas  lease  sale  in  the 
National  Petroleum  Reserve — Alaska, 
previously  scheduled  for  December  16, 
1981,  by  notice  published  at  46  FR  55426 
(November  9, 1981).  Due  to  uncertainty 
about  certain  previously  published 
requirements  for  the  filing  of  information 
required  by  the  Department  of  Justice 
for  antitrust  review  of  successful 
bidders,  the  lease  sale  is  hereby 
postponed  until  further  notice. 

A  new  sale  notice  and  date  for  the 
lease  sale  will  be  published  as  soon  as 
possible. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Lawton,  Bureau  of  Land 
Management,  (202)  343-4437. 

Dated:  December  11, 1981. 

Robert  F.  Burford, 

Director. 

[FR  Doc.  81-35904  Filed  12-11-81: 138  pm| 

BILLING  CODE  4310-84-M 

[OR  8969) 

Oregon;  Termination  of  Exchange 
Classification 

1.  By  Order  of  the  Oregon  State 
Director,  Bureau  of  Land  Management 
which  was  published  in  the  Federal 
Register  on  June  8, 1972,  (37  FR  11492), 
the  following  described  public  land  was 
classified  for  disposal  through  exchange 
pursuant  to  Section  8  of  the  Taylor 
Grazing  Act  of  June  28, 1934,  as 
amended  (43  U.S.C.  315g): 

Willamette  Meridian 

T.  15  S.,  R.  16  E., 

Sec.  18,  EWSEV4. 

T.  15  S.,  R.  18  E., 

Sec.  8,  WVfeNWy*. 

T.  16  S.,  R.  15  E., 

Sec.  3.  EViSWVi  and  SWy4SEy*. 

T.  16  S.,  R.  19  E., 

Sec.  14.  NWNW  and  EWSEy4i 
Sec.  22.  SW. 

T.  16  S.,  R.  20  E.. 

Sec.  22.  NWNWy4. 

T.  16  S..  R.  25  E.. 

Sec.  15.  EWSEW; 

Sec.  22.  NEy«NEy4: 

Sec.  23.  NWy«NWy4. 

The  areas  described  aggregate  1,080.00 
acres  in  Crook  County,  Oregon. 
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2.  The  above-described  public  land 
has  been  eliminated  from  any  exchange 
proposal;  accordingly,  pursuant  to  43 
CFR  2470.1,  the  classification  is 
terminated  upon  publication  of  this 
notice  in  the  Federal  Register. 

3.  At  10  a.m.,  on  January  11, 1982,  the 
land  described  above  will  be  open  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  exisiting 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.,  on 
January  11, 1982,  shall  be  considered  as 
simultaneously  filed  at  the  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  10  a.m.,  on  January  11, 1982,  the 
land  described  above  will  be  open  to 
location  under  the  United  States  mining 
laws.  The  land  has  been  and  continues 
to  be  open  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Inquires  concerning  the  land  should 
be  addressed  to  the  State  Director, 
Bureau  of  Land  Management,  P.O.  Box 
2965,  Portland,  Oregon  97208. 

Dated:  December  4, 1981. 

Champ  C.  Vaughan,  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  81-35760  Filed  12-14-81:  8:45  am) 

BILLING  CODE  4310-84-M 


National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area 

AGENCY:  National  Park  Service,  Mid- 
Atlantic  Regional  Office. 
action:  Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement. 

summary:  Pursuant  to  section  102(2J(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  National 
Park  Service  intends  to  prepare  an 
environmental  impact  statement  for 
management  of  that  portion  of  U.S. 
Highway  209  within  the  authorized 
boundary  of  Delaware  Water  Gap 
National  Recreation  Area.  The 
environmental  impact  statement  will 
discuss  the  significant  environmental 
impacts  that  may  be  anticipated  from 
the  National  Park  Service  proposed 
management  strategy  and  the 
reasonable  alternative  which  would 
avoid  or  minimize  adverse  impacts  or 
enhance  the  quality  of  the  human 
environment. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  W.  Karban,  Chief,  Environmental 
Quality  Division,  National  Park  Service, 
Mid-Atlantic  Region,  143  South  Third 


Street,  Philadelphia,  Pennsylvania  19106, 
Telephone  (215)  597-2785,  FTS  597-2785. 
SUPPLEMENTARY  INFORMATION:  The 

affected  section  of  Highway  209  extends 
approximately  35  miles  from 
Stroudsbourg  northeast  to  Milford.  This 
section  of  Route  209  is  a  two  lane 
roadway  with  fairly  flat  grades  and 
numerous  sharp  curves.  It  provides  a 
direct  connection  between  1-84  and  1-80 
in  Monroe  and  Pike  Counties  and  carries 
a  large  volume  of  commercial  trucks 
which  dominate  traffic  along  Highway 
209  and  affect  the  recreational  values 
along  the  23  miles  of  the  highway  within 
Delaware  Water  Gap  National 
Recreation  Area.  Inasmuch  as  Highway 
209  provides  access  to  several 
recreational  developments,  and  natural 
and  cultural  areas,  the  extensive  truck 
traffic  has  considerable  safety, 
socioeconomic  and  environmental 
impacts. 

In  1978,  the  National  Park  Service 
completed  a  draft  general  management 
plan  (DGMP)  for  Delaware  Water  Gap 
National  Recreation  Area.  The  draft 
plan  reflected  the  relocation  of  Highway 
209  to  an  alignment  roughly  parallel  to 
the  Pennsylvania  boundary  as  proposed 
by  the  Corps  of  Engineers,  a  proposal 
still  under  consideration  at  that  time. 
This  relocation  is  no  longer  being 
considered. 

Present  use  of  the  national  recreation 
area  ranges  from  quiet  pursuits  of 
sightseeing,  picnicking,  hiking, 
swimming  and  canoeing,  fishing  and 
hunting  to  the  more  mechanized 
activities  of  water-skiing  and 
snowmobiling.  Through  special  use 
permits,  several  school  districts  and 
colleges  conduct  environmental 
education  programs  at  facilities  made 
available  by  the  National  Park  Service. 
Future  development  and  use  will 
support  broadened  opportunities  for 
public  outdoor  recreation,  while  scenic, 
scientific  and  historic  features  are 
preserved.  Route  209  provides  the  only 
feasible  access  to  several  facilities  in 
the  recreation  area  and  will  be 
important  in  planning  for  proposed 
developments  along  the  Delaware  River. 
The  1978  Draft  General  Management 
Plan  includes  development  of  sites  at 
Bushkill,  Dingmans  Falls.  Loch  Lomond, 
Dry  Brook,  Zimmerman  Farm,  Indian 
Point,  Lapawansa  (Visitor  Contact 
Point},  and  others,  only  after  safe  visitor 
access  from  and  onto  Highway  209 
could  be  assured.  Several  individuals 
and  organizations  have  attempted  to 
reduce  or  totally  restrict  interstate  truck 
traffic  along  Highway  209  from 
Stroudsbourg  to  Milford.  In  this  regard, 
they  have  expressed  their  desires  to 
have  the  section  of  road  within  the 
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authorized  boundary  of  the  national 
recreation  area  transferred  to  the 
National  Park  Service,  with  the  goal  of 
eliminating  truck  usage.  The  National 
Park  Service  had  not  sought  the  transfer, 
although  it  agreed  to  accept  the 
Highway  if  money  and  positions  are 
available  for  its  management. 

In  1980,  the  legistlation  was 
introduced  in  the  Pennsylvania 
legislature  providing  for  the  transfer  of 
the  23  mile  section  of  road  to  the 
Delaware  Water  Gap  National 
Recreation  Area.  It  was  passed 
unanimously  by  both  houses  of  the 
legislature  and  was  signed  by  Governor 
Richard  Thornburgh  with  the  condition 
that  the  National  Park  Service  provide 
an  alternate  route  for  interstate  truck 
traffic  before  the  Pennsylvania 
Department  of  Transportation  would 
transfer  the  road  to  Federal  jurisdiction. 
In  May  1981,  the  Governor  withdrew  his 
objections,  and  the  legal  procedures  to 
transfer  the  highway  to  Federal 
ownership  began.  The  authorization  and 
deed  for  that  portion  of  U.S.  Highway 
209  within  the  Delaware  Water  Gap 
National  Recreation  Area  are  available 
to  the  National  Park  Service.  Funding  to 
administer  the  highway  is  a  line  item  in 
the  proposed  National  Park  Service 
budget  for  Fiscal  Year  82. 

The  function  of  the  environmental 
impact  statement  will  be  to  document 
environmental  impacts  of  alternative 
courses  of  action  for  reducing  conflicts 
between  park  visitors/values  and  truck 
traffic.  The  environmental  impact 
statement  including  public  and  agency 
comments  on  the  document  will  form  the 
basis  for  the  Regional  Director’s 
decision  on  how  to  manage  the  road. 
Several  feasible  alternatives  will  be 
presented.  No  alternatives  will  be 
considered  that  involve  any 
development  outside  the  national 
recreaton  area.  The  alternatives  include: 
(1}  Not  accepting  the  transfer  and 
allowing  interstate  trucking  to  continue; 
the  Commonwalth  would  continue  to 
maintain  the  roads  within  its  resources, 
possibly  with  some  modification  in 
approaches  of  access  roads  for 
improved  safety  standards;  (2)  accept 
transfer  of  the  highway  and  allow 
interstate  trucking  to  continue  but  the 
highway  would  be  upgraded  to 
improved  safety  standards  and  to  allow 
National  Park  Service  law  enforcement 
specialists  to  enforce  speed  limits;  this 
would  require  additional  personnel, 
facilities  and  equipment  for 
enforcement;  (3)  limit  interstate  truck 
traffic  to  those  periods  of  the  day 
recreation  visitor  traffic  is  lowest;  (4) 
limit  interstate  truck  traffic  to  those 
periods  of  die  year  when  outdoor 
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recreation  demands  in  the  national 
recreation  area  are  lowest,  and;  (5) 
totally  prohibit  interstate  trucking  traffic 
through  Delaware  Water  Gap  National 
Recreation  Area  year  around. 

Several  public  meetings  and 
consultations  have  identified  the  various 
publics  and  their  interests  including  the 
comments  concerning  the  Draft  General 
Management  Plan  and  Draft 
Environmental  Statement  at  a  public 
meeting  in  November  1980.  In  March 
1981,  consultations  were  held  with 
representatives  of  county  planning 
departments,  state  departments  of 
transportation.  Federal  Highway 
Agency,  state  wildlife  management 
agencies  and  the  U.S.  Fish  and  Wildlife 
Service,  Soil  Conservation  Service, 
Environmental  Protection  Agency,  and 
staffs  of  state  historical  preservation 
offices.  In  June  and  July  1981,  meetings 
were  again  held  with  officials  at 
Pennsylvania  Department  of 
Transportation,  the  county  planning 
departments,  Forest  Service  officials  at 
Gifford  Pinchot  Institute,  and  several 
individuals  concerned  about 
management  of  the  national  recreation 
area.  We  encourage  any  additional 
comments  from  others  that  may  have  an 
interest  also. 

The  environmental  impact  statement 
will  be  prepared  using  comments 
received  from  public  meetings  and 
consultations.  A  distribution  of  the 
document  followed  by  public  and 
agency  review  period  will  be  used  to 
obtain  additional  comments. 

A  public  meeting  will  be  held  in  the 
vicinity  of  the  national  recreation  area 
as  part  of  the  review  period  and  to  offer 
assistance  in  understanding  the 
environmental  impact  statement.  Also  a 
public  information  period  will  be 
provided  upon  completion  of  the  Final 
environmental  statement  following 
Federal  Register  notice  of  intent  to 
effectuate  new  regulations. 

Dated:  December  4, 1961. 

Don  H.  Castleberry, 

Regional  Director,  Mid-Atlantic  Region. 

|FR  Doc.  81-35783  Piled  12-14-81;  8:45  am) 

BILLING  CODE  4310-70-41 


Gateway  National  Recreation  Area, 
Floyd  Bennett  Field,  Environmental 
Assessment/Development  Concept 
Plan;  Availability  and  of  Public  Meeting 

Pursuant  to  Section  102  (2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  has 
prepared  an  Environmental 
Assessment/Development  Concept, Plan 
for  Floyd  Bennett  Field,  Gateway 
National  Recreation  Area.  The 
Environmental  Assessment/ 


Development  Concept  Plan  considers 
alternatives  to  guide  Park  development 
and  management.  This  Environmental 
Assessment/Development  Concept  Plan 
follows  the  approved  General 
Management  Plan  and  Final 
Environmental  Impact  Statement  for  all 
of  Gateway  completed  in  1979.  The 
Development  Concept  Plan  is  derived 
from  the  alternatives  developed  in  the 
Environmental  Asessment.  A  public 
meeting  will  be  held  to  review  the 
presented  information  and  to  respond  to 
the  Environmental  Assessment. 

The  meeting  is  scheduled  for  Monday, 
January  11, 1982,  at  6:30  p.m.,  at  City 
University  of  New  York,  Room  B-08,  33 
West  42nd  Street,  New  York,  New  York. 
This  facility  is  considered  physically 
disabled  accessible.  If  interpretive 
services  are  requested  to  this  agency 
within  five  working  days  before  the 
meeting,  it  will  be  provided. 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  are 
limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 

Following  the  public  meeting,  the 
public  will  have  30  days  to  submit 
written  comments. 

A  limited  number  of  copies  of  the 
Environmental  Assessment/ 
Development  Concept  Plan  are  available 
for  pick  up  on  a  first-come,  first-served 
basis  from:  Information  Desk,  Federal 
Hall  National  Historic  Site,  26  Wall 
Street,  New  York,  New  York,  and 
Superintendent,  Gateway  National 
Recreation  Area,  Building  69,  Floyd 
Bennett  Field,  Brooklyn,  New  York. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
John  Guthrie,  Acting  Superintendent, 
Gateway  National  Recreation  Area, 
Headquarters,  Building  No.  69,  Floyd 
Bennett  Field,  Brooklyn,  New  York 
11234,  (212)  630-0393.  Written  comments 
should  be  submitted  to  John  Guthrie  by 
February  11, 1982. 

Charles  P.  Clapper,  Jr., 

Acting  Regional  Director,  North  Atlantic 
Region. 

|FR  Doc  81-35789  Filed  12-14-81: 8:45  am] 

BILLING  CODE  4310-70-41 


Padre  Island  National  Seashore, 
Kleberg,  Willacy  and  Kenedy  Counties, 
Tex.;  Availability  and  Public  Meetings, 
Environmental  Assessment  for  Draft 
General  Management  Plan/ 
Development  Concept  Plan 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  Title 
40  of  the  Code  of  Federal  Regulations, 
Part  516  of  the  Departmental  Manual. 


and  Chapter  1  of  Part  520  of  the 
Department  of  the  Interior  Manual  for 
compliance  with  Executive  Order  11988 
(Floodplain  Management)  and  Executive 
Order  11990  (Protection  of  Wetlands), 
the  National  Park  Service  has  prepared 
an  Environmental  Assessment  for  the 
Draft  General  Management  Plan/ 
Development  Concept  Plan  for  Padre 
Island  National  Seashore,  Kleberg, 
Willacy  and  Kenedy  Counties,  Texas. 

The  Environmental  Assessment  for 
the  Draft  General  Management  Plan/ 
Development  Concept  Plan  outlines 
alternative  management  strategies  to 
insure  all  reasonable  ways  of  achieving 
the  intent  of  Congress  and  the 
management  objectives  of  Padre  Island 
National  Seashore  have  been 
considered  and  that  the  positive  and 
negative  impact  of  each  strategy  have 
been  identified  and  analyzed.  The 
Environmental  Assessment  for  the  Draft 
General  Management  Plan/ 

Development  Concept  Plan  is  also 
intended  to  solicit  input  and  comments 
from  concerned  individuals,  groups  and 
agencies  concerning  Floodplain 
Management  and  Protection  of 
Wetlands. 

Copies  of  the  Environmental 
Assessment  for  the  Draft  General 
Management  Plan/Development 
Concept  cure  available  at  the  following 
locations:  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi,  Texas  78418;  and 
the  Southwest  Regional  Office,  National 
Park  Service,  1100  Old  Santa  Fe  Trail, 
Post  Office  Box  728,  Santa  Fe,  New 
Mexico  87501. 

Public  Meetings  are  scheduled  for 
January  12  and  13, 1982,  in  the  Corpus 
Christi  and  Port  Isabel  areas.  The  actual 
times  and  locations  of  the  Public 
Meetings  are  not  availble  at  the  time  of 
publication  of  this  notice.  Please  contact 
the  Superintendent  at  Padre  Island 
National  Seashore  at  the  above  address, 
or  telephone  512-937-2621  for  further 
information. 

Anyone  wishing  to  provide  comments 
on  the  Environmental  Assessment  for 
the  Draft  General  Management  Plan/ 
Development  Concept  Plan  should 
provide  them  to  the  Superintendent. 
Padre  Island  National  Seashore,  at  the 
address  provided  above,  by  January  29, 
1982.  . 

Dated:  December  3, 1981. 

Donald  A  Dayton, 

Acting  Regional  Director,  Southwest  Region. 

[FR  Doc.  81-35787  Filed  12-14-81: 8:45  ami 
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ACTION:  Notice  of  provisional 
exemption. 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  4, 1981.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  D.C.  20243.  Written 
comments  should  be  submitted  by 
December  30, 1981. 

Bruce  MacDougal 

Acting  Keeper  of  the  National  Register. 

CALIFORNIA 

Alameda  County 

San  Leandro,  Casa  Peralta,  384  W.  Estudillo 
Ave. 

El  Dorado  County 

Placerville,  Confidence  Hall,  487  Main  St. 
Fresno  County 

Fresno,  Rehorn  House,  1050  S  St. 

Merced  County 

Merced,  Kaehler-Rector  House,  408  W.  25th 
St. 

San  Bernardino  County 

Ontario,  Ontario  State  Bank  Block.  300  S. 
Euclid  Ave. 

CONNECTICUT 

Litchfield  County 

Thomaston,  Hose  and  Hook  and  Ladder 
Truck  Building,  Main  St. 

New  Haven  County 

Derby,  Wood,  Harcourt,  Memorial  Library, 
313  Elizabeth  St. 

DELWARE 

New  Castle  County 

Claymont,  Ivyside  Farm,  1301  Naaman’s  Rd. 
MINNESOTA 
Hennepin  County 
Excelsior,  Excelsior  Fruit  Growers 
Association  Building,  450  3rd  St. 
Minneapolis,  Fire  Station  No.  19,  2001 
University  Ave.,  SE. 

|FR  Doc.  81-35788  Filed  12-14-81;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  387  (Sub-No.  68)] 

Burlington  Northern  Railroad  Co., 
Exemption  for  Contract  Tariff  ICC-BN- 
C-0032 

AGENCY:  Interstate  Commerce 
Commission. 


summary:  Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C. 
10505  from  the  notice  requirements  of  49 
U.S.C.  10713(e)  and  its  contract  and 
contract  tariff  to  be  filed  may  be  made 
effective  on  one  day’s  notice.  This 
exemption  may  be  revoked  if  protests 
are  filed  on  or  before  December  29, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Mackall  (202)  275-7656. 

SUPPLEMENTARY  INFORMATION: 

Burlington  Northern  Railroad  Company 
filed  on  November  25, 1981,  a  petition 
for  exemption  under  49  U.S.C.  10505 
from  the  statutory  notice  provisions  of 
49  U.S.C.  10713(e).  It  requests  that  we 
permit  it  to  make  Supplement  1  to 
contract  tariff  ICC-BN-C-0032  effective 
on  December  10, 1981,  which  is  also  the 
effective  date  of  the  original  contract. 
The  contract  between  petitioner  and  the 
shipper  involves  shipments  of 
woodpulp. 

Under  49  U.S.C.  10713(e)  contracts 
must  be  filed  to  become  effective  on  not 
less  than  30  nor  more  than  60  days’ 
notice.  There  is  no  provision  for  waiving 
this  requirement.  CF.  former  section 
10762(d)(1).  However,  the  Commission 
has  granted  relief  under  section  10505 
exemption  authority  in  exceptional 
situations. 

The  petition  shall  be  granted.  The 
supplement  is  necessary  to  alleviate 
potential  difficulties  in  the  original 
contract  concerning  demurrage. 
Petitioner’s  contract  tariff  ICC-BN-C- 
0032  may  become  effective  on  one  day’s 
notice  no  earlier  than  December  10, 

1981. 

We  will  apply  the  following 
conditions  which  have  been  imposed  in 
similar  exemption  proceedings: 

If  the  Commission  permits  the  contract  to 
become  effective  on  one  day’s  notice,  this 
fact  neither  shall  be  construed  to  mean  that 
this  is  a  Commission  approved  contract  for 
purposes  of  49  U.S.C.  10713(g)  nor  shall  it 
serve  to  deprive  the  Commission  of 
jurisdiction  to  institute  a  proceeding,  on  its 
own  initiative  or  on  complaint,  to  review  this 
contract  and  disapprove  it. 

Subject  to  compliance  with  these 
conditions,  under  49  U.S.C.  10505(a)  we 
find  that  the  30  day  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C.  10101a  and  is  not  needed  to 
protect  shippers  from  abuse  of  market 
power.  Further,  we  will  consider 
revoking  this  exemption  under  49  U.S.C. 
10505(c)  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Register. 


This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 


Long-and-Short-Haul  Application  for 
Relief  (Formerly  Fourth  Section 
Application) 

December  9, 1981.  _ 

This  application  for  long-and-short- 
haul  relief  has  been  filed  with  the  ICC. 

Protests  are  due  at  the  ICC  within  15 
days  from  the  date  of  publication  of  the 
notice. 

FSA  No.  43947 — Southwestern  Freight 
Bureau,  Agent  No.  B-143,  reduced  rates 
on  rubber  and  rubber  compounds,  from 
stations  in  Texas  to  Hopedale,  MA,  in 
Supplement  93  to  its  Tariff  ICC  SWFB 
4973-A,  effective  December  28, 1981. 
Grounds  for  relief — Destination  rate 
relationship. 

By  the  Commission. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  81-35789  Filed  12-14-81;  8:45  am) 
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Expedited  Procedures  for  Recovery  of 
Fuel  Costs 

Decided:  December  9, 1981. 

In  our  recent  decisions,  an  18.0- 
percent  surcharge  was  authorized  on  all 
owner-operator  traffic,  and  on  all 
truckload  traffic  whether  or  not  owner- 
operators  were  employed.  We  ordered 
that  all  owner-operators  were  to 
received  compensation  at  this  level. 

This  weekly  figure  set  forth  in  the 
appendix  for  transportation  performed 
by  owner-operators  and  for  truckload 
traffic  is  18.0-percent.  Accordingly,  we 
are  authorizing  that  the  surcharge  for 
this  traffic  remain  at  18.0  percent.  All 
owner-operators  are  to  receive 
compensation  at  this  level. 

No  change  is  authorized  in  the  2.0- 
percent  surcharge  for  United  Parcel 
Service,  the  3.1-percent  surcharge  on 
less-'than-truckload  (LTL)  traffic 
performed  by  carriers  not  using  owner- 
operators,  or  the  6.7-percent  surcharge 
for  the  bus  carriers. 


[Ex  Parte  No.  311] 


Dated:  December  8, 1981. 

By  the  Commission,  Division  2, 
Commissioners  Gresham,  Gilliam,  and 
Taylor.  Commissioner  Taylor  did  not 
participate. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-35770  Filed  12-14-81:  8:45  am| 
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Notice  shall  be  given  to  the  general 
public  by  mailing  a  copy  of  this  decision 
to  the  Governor  of  each  State  having 
juisdiction  over  transportation,  by 
depositing  a  copy  in  the  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  for 
public  inspection  and  by  depositing  a 
copy  to  the  Director,  Office  of  the 
Federal  Register,  for  publication  therein. 

It  is  ordered: 

This  decision  shall  become  effective 
Friday,  12:01  a.m.  December  11, 1981. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Clapp,  Commissioners  Gresham 
and  Gilliam.  ^ 

Agatha  L.  Mergenovich, 

Secretary. 

Appendix— Fuel  Surcharge 

Base  date  and  price  per  gallon  ( including  tax) 

January  1,  1979 _  63.5* 

Dale  of  current  price  measurement  and  price  per  gallon 
including  tax ) 

December  7,  1981 _ _ _ _ _ 131.0* 


Owners 
opera¬ 
tors  1 

Other 

Bus  * 

UPS 

(D 

(2) 

(3) 

<«) 

Average  percent  fuel 
expenses  (including 
taxes)  of  total 
revenue . 

16  9 

2.9 

6.3 

3.3 

Percent  surcharge 
developed . 

18.0 

3.1 

6.7 

>2.8 

Percent  surcharge 
allowed . 

18.0 

3.1 

6.7 

*2.0 

1  The  percentage  surcharged  developed  tor  UPS  is  calcu¬ 
lated  by  applying  81  percent  of  the  percentage  increase  in 
the  current  price  per  gallon  over  the  base  price  per  gallon  to 
UPS  average  percent  of  fuel  expense  to  revenue  figure  as  of 
January  1,  1979  (3.3  percent) 

2  The  developed  surcharge  is  reduced  0.8  percent  to 
reflect  fuel-related  increases  already  included  in  UPS  rates. 

|FR  Dec.  81-35771  Filed  12-14-81:  8:45  am| 
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[Permanent  Authority  Decisions  Volume 
No.  208] 

Motor  Cartier,  Restriction  Removals; 
Decision-Notice 

Decided:  December  9, 1981. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  49  CFR  Part  1137. 
Part  1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  eopy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 


Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstra  ted'that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board,  Members  Spom,  Ewing,  and  Shaffer. 
Agatha  L.  Mergenovich, 

Secretary. 

MC  35320  (Sub-663)X,  filed  October  8, 
1981.  Applicant:  T.I.M.E.-DC,  INC.,  2598 
74th  Street,  P.O.  Box  2550,  Lubbock,  TX 
79408.  Representative:  John  T.  Coon 
(same  address  as  applicant).  Sab  109, 
broaden:  (1)  from  general  commodities 
with  the  usual  exceptions  to  "general 
commodities,  (except  Classes  A  and  B 
explosives)”  (2)  to  authorize  service  to 
all  intermediate  points. 

MC  44932  (Sub-20)X,  filed  November 
16, 1981.  Applicant:  IT.T.IANA 
DISTRIBUTION  SYSTEM,  INC.,  R.R.  1, 
Box  147,  Crete,  IL  60417.  Representative: 
William  H.  Shawn,  1730  M  Street  NW„ 
Suite  501,  Washington,  D.C.  20036.  Subs 
19  and  21,  broaden:  (1)  to  (a)  “waste  or 
scrap  materials  not  identified  by 
industry  producing”  from  ferrous  and 
non-ferrous  scrap  metal.  Sub  21  (b) 
"building  materials”  from  brick,  stone, 
terra-cotta,  marble  and  slate  haydite, 
cement  and  haydite  blocks,  glazed  tile, 
and  forms  used  or  useful  in  the 
manufacture  of  these  products  and  from 
brick,  stone,  terra-cotta,  tile,  cement, 
marble,  cinders,  haydite,  plywood, 
debris,  excavating,  cement  and  haydite 
machinery,  and  materials  used  in  the 
erection  thereof,  Sub  19,  (c)  “metal 
products  and  waste  or  scrap  materials 
not  identified  by  industry  producing” 
from  pig  iron  and  ferrous  metals,  scrap 
iron,  scrap  steel  and  non-ferrous  scrap, 
and  scrap  iron  and  steel,  Sub  19,  (d) 
“petroleum  or  coal  products”  from  coal; 
Sub  19,  (e)  “food  and  related  products, 
waste  or  scrap  materials  not  identified 
by  industry  producing,  chemicals  and 
related  products,  and  non-metallic 
minerals”  from  mer.t  and  bone  scraps, 
tankage,  dried  blood,  and  salt;  Sub  19, 

(f)  "chemicals  and  related  products,  and 


rubber  or  plastic  products”  from  dry, 
synthetic  resins;  Sub  19,  (g)  “food  and 
related  product  and  farm  products”  from 
animal  and  poultry  feed;  Sub  19,  (h) 
“chemicals  and  related  products  and 
non-metallic  minerals”  from  salt;  Sub  19, 
(i)  “chemicals  and  related  products” 
from  dry  fertilizer;  (j)  “food  and  related 
products”  from  animal  and  ponltry  feed; 
Sub  19,  (k)  "metal  products  and 
petroleum  and  coal  products”  from  steel 
articles  and  such  materials  as  are  used 
or  useful  on  highway  construction 
projects.  Sub  19,  and  (1)  “waste  or  scrap 
materials  not  identified  by  industry 
producing”  from  scrap  iron,  scrap  steel 
and  non-ferrous  scrap.  Sub  19,  (2)  by 
removing  all  restrictions  in  the  general 
commodity  authority  except  (Classes  A 
and  B  explosives),  (3)  remove 
restrictions  designating  types  of 
equipment  to  be  used  and  designating 
packaging  or  absence  thereof,  in  bulk, 
exceptions  to  named  commodities,  in 
both  subs,  (4)  Sub  19,  Chicago,  IL  to 
Cook,  DuPage  and  Lake  Counties,  IL  and 
Lake  and  Porter  Counties,  IN;  Whiting, 

IN  to  Lake  County;  Hammond,  IN  to 
Lake  County,  IN  and  Cook  County,  IL; 
Milwaukee,  WI  to  Milwaukee, 

Waukesha,  Washington,  Ozaukee  and 
Racine  Counties;  Joliet,  IL  to  Will 
County;  Riverdale,  IL  to  Cook  County; 
Lemont,  IL  to  Cook  and  Will  Counties; 
Portage,  IN  to  Lake  and  Porter  Counties; 
Peoria,  IL  to  Peoria,  Woodford  and 
Tazewell  Counties;  Danville,  IL  to 
Vermilion  County,  (5)  remove  facilities 
limitation  (a)  in  Sub  19,  and  replace  (b) 
Burns  Harbor,  IN  with  Porter  County, 

Sub  19  and  (c)  Riverdale,  IL  with  Cook 
County,  Sub  19,  and  (6)  to  radial 
authority,  Sub  19. 

MC  72465  (Sub-12)X,  filed  November 
16, 1981.  Applicant  DANIELS 
TRANSPORTATION  CO.,  EMC  91 
Mechanic  Street.  Lebanon,  NH  03766. 
Representative:  James  M.  Burns,  1383 
Main  Street,  Suite  413,  Springfield,  MA 
01103.  Lead,  Sub6  7, 8,  9  and  Sub  E-l. 
Remove  restrictions  in  general 
commodity  authority,  except  classes  A 
and  B  explosives,  in  lead;  broaden:  in 
lead;  (1)  textile  mill  supplies,  road 
building  materials  to  “textile  mill 
products  and  building  materials”;  sand, 
gravel,  non-liquid  road  building 
materials,  cement  cinder  blocks  to 
“building  materials”;  groceries,  grocery 
store  supplies  to  “food  and  related 
products”;  groceries  to  “food  and  related 
products";  (2)  Lebanon  and  Enfield  to 
Grafton  County,  NH;  Northfield  and 
Queche  to  Washington  and  Windsor 
Counties,  VT;  Hazardville,  Norwich,  and 
East  Lyne  to  New  London  and  Hartford 
Counties,  CT;  Pawtucket  to  Providence 
County,  RI;  Bridgewater,  Springfield  and 
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Hartford  to  Windsor  County,  VT  in  lead; 
points  in  VT  within  30  miles  of  Lebanon 
to  Orange  and  Windsor  Counties,  VT; 
points  within  15  miles  of  Lebanon,  NH 
to  Grafton  and  Sullivan  Counties,  NH 
and  Windsor  and  Orange  Counties,  VT; 
Philadelphia  and  points  tyithin  25  miles 
thereof  to  Philadelphia,  Bucks, 
Montgomery,  Delaware  and  Chester 
Counties,  PA,  New  Castle  County,  DE 
and  Burlington,  Gloucester,  Camden  and 
Salem  Counties,  NJ,  in  Sub  7;  points  in 
NH.  VT,  MA,  RI,  CT  and  NY  within  150 
miles  of  Lebanon,  NJ  to  points  in  VT, 

NH.  Berkshire,  Hampden,  Worcester, 
Middlesex,  Suffolk,  Essex,  Norfolk, 
Bristol,  Plymouth,  Franklin,  and 
Hampshire,  Counties,  MA,  Providence, 
Bristol,  and  Kent  Counties,  RI,  Hartford, 
Windham.  Tolland,  Litchfield,  New 
London,  New  Haven,  and  Middlesex, 
Counties,  CT,  Clinton  Franklin,  Essex, 

St.  Lawrence,  Herkimer,  Hamilton, 
Warren,  Washington,  Rensseleaer, 
Columbia,  Dutchess,  Ulster,  Albany, 
Schenectady,  Fulton,  Montgomery, 
Saratoga,  Oneida,  Ostego,  and 
Chenango  Counties,  NY  in  lead  and  Sub 
8,  Windsor  Locks,  Lebanon,  facilities  to 
Hartford  County,  CT,  Grafton  County, 

NH  in  Sub  9;  points  in  NH  and  VT 
within  25  miles  of  Lebanon,  NH  to 
Windsor,  and  Orange  Counties,  VT  and 
Grafton,  Sullivan,  and  Merrimack 
Counties,  NH,  in  lead  and  Sub  E-l; 
remove  except  in  bulk  tank  vehicles 
restriction  in  Sub  9. 

MC  82072  (Sub-8)X,  filed  November 
20. 1981.  Applicant:  KELLER  MOVING  & 
STORAGE,  INC.,  2811  Emaus  Ave., 
Allentown,  PA  18103.  Representative: 
Colin  Barrett,  11764  Indian  Ridge  Rd., 
Reston,  VA  22091.  Lead  and  Subs  5  and 
7,  (1)  broaden  to  “furniture,  fixtures  and 
parts  thereof’  from  new  furniture,  lead 
and  all  subs;  (2)  change;  East  Greenville, 
to  Montgomery,  Berks,  Lehigh  and  Bucks 
Counties,  PA;  Allentown,  to  Lehigh, 
Northhampton,  Bucks  and  Berks 
Counties,  PA;  and  Souderton,  to 
Montgomery  and  Bucks  Counties,  PA; 

(3)  to  radial  authority,  lead  and  all  subs; 
and  (4)  remove:  restriction  to  shipments 
moving  to  Allentown,  PA  for  in-transit 
storage,  lead;  and  originating  at  and 
destined  to  facilities  restriction,  Sub.7. 

MC  89021  (Sub-6)X,  filed  December  3, 
1981.  Applicant:  LEVINE’S  EXPRESS  & 
TRUCKING  COMPANY,  P.O.  Box  237, 
Carteret,  NJ  07008.  Representative: 
Robert  B.  Pepper,  168  Woodbridge 
Avenue,  Highland  Park,  NJ.  Sub  3F: 
broaden  advertising  materials  (except 
printed  matter)  to  “advertising 
materials." 

MC  116923  (Sub-7)X,  filed  December  2, 
1981.  Applicant:  KRAMER  TRUCKING 
CO„  INC.,  P.O.  Box  1916,  Wickenburg, 


AZ  85358.  Representative:  Robert  B. 
Pepper,  168  Woodbridge  Ave.,  Highland 
Park,  N]  08904.  Subs  3, 4  and  6,  (1) 
broaden:  subs  3,  4  and  6,  from  heavy 
commodities,  knitting  plant  machinery, 
uncrated,  and  knitting  plant  machinery 
parts,  new  knitting  machinery  and  parts, 
and  carbon  and  water  treatment  units, 
incinerators,  air  pollution  units,  and 
carbon  regenerators  to  “commodities 
because  of  size  or  weight  require  the  use 
of  special  equipment";  Sub-4,  from  used 
knitting  machinery  and  parts,  used 
knitting  plant  equipment,  and  stock  in 
trade  of  knitting  plants  to  “commodities 
because  of  size  or  weight  require  the  use 
of  special  equipment,  and  textile  mill 
products”;  and  (2)  remove  commodities 
in  bulk  exception,  Sub-6. 

MC  117765  (Sub-323)X,  filed  October 
5, 1981.  Applicant:  HAHN  TRUCK  LINE, 
INC.,  P.O.  Box  75218,  Oklahoma  City, 

OK  73147.  Representative:  C.  L.  Phillips, 
1411  N.  Classen,  Oklahoma  City,  OK 
73106.  Sub  Nos.  1  (in  part),  27,  28,  37,  48, 
53,  67,  80  (in  part)  101  (in  part)  105  (in 
part),  121, 171,  218,  222,  237,  238,  247,  280, 
298,  302,  303  and  305,  to  broaden  (1)  from 
(a)  dry  fertilizer,  fertilizer  compounds, 
fertilizer  ingredients  and  urea  in  Sub  1; 
dry  fertilizer  and  urea  in  Sub  27; 
ammonium  nitrate,  urea,  fertilizer 
materials  and  fertilizer  ingredients, 
other  than  liquid  in  Sub  28;  dry  fertilizer, 
dry  fertilizer  compounds,  dry  fertilizer 
ingredients,  and  urea  in  Sub  37;  volcanic 
ash,  in  containers,  in  Sub  48;  di-calcium 
phosphate  and  calcium  carbonate  in  Sub 
53;  fertilizer  and  fertilizer  materials,  dry, 
in  Sub  67;  fertilizer,  fertilizer  ingredients, 
fertilizer  materials,  fertilizer  compounds 
and  dry  urea,  and  urea  in  Sub  80;  dry 
'fertilizer,  fertilizer  compounds  and 
ingredients  and  urea  in  Sub  105;  from 
dry  chemicals,  dry  chemicals,  in  bags, 
when  moving  in  mixed  loads  with  dry 
chemicals  in  bulk;  dry  fertilizer  and 
fertilizer  materials,  and  insecticides, 
fungicides  and  herbicides  (except  liquid, 
in  bulk),  dry  fertilizer  and  fertilizer 
materials,  in  bags,  when  moving  in 
mixed  loads  with  dry  fertilizer  and 
fertilizer  materials,  in  bulk;  dry  fertilizer 
and  fertilizer  materials,  in  bulk,  when 
moving  in  mixed  loads  with  dry  fertilizer 
and  fertilizer,  in  bags,  in  Sub  121;  to 
“chemicals  and  related  products”  (b) 
from  dry  lignon  pitch,  in  containers  in 
Sub  101  to  “pulp,  paper  and  related 
products”  (c)  prepared  animal  and 
poultry  feed,  in  containers  in  Sub  80; 
flour,  in  bags,  in  Sub  171;  dry  dog  food, 
in  bags,  or  bales,  Sub  218;  processed 
grain  and  soybean  products  (except 
commodities  in  bulk)  in  Sub  237;  flour, 
corn  meal,  bird  seed,  popcorn,  feed  and 
feed  ingredients  (except  in  bulk);  flour  in 
containers  (except  in  bulk,)  and  pitch 


lignin,  in  bags,  in  Sub  280F;  non¬ 
alcoholic  beverages,  in  container,  in  Sub 
298F,  salt,  salt  products,  and  mineral 
feed  mixtures;  and  materials  and 
supplies  in  Sub  302F;  flour  (except  in 
bulk)  in  Sub  No.  303F;  non-alcoholic 
beverages,  in  containers,  in  Sub  305,  to 
“food  and  related  products,  materials 
and  supplies  used  in  the  manufacture, 
production  and  distribution  of  food  and 
related  products";  (d)  plastic  articles 
(except  in  bulk)  in  Sub  222;  plastic 
articles  and  materials  and  supplies  and 
equipment  used  in  the  manufacture  and 
distribution  of  plastic  articles  and 
materials  (except  in  bulk)  in  Sub  238F; 
plastic  articles  (except  commodities  in 
bulk)  in  Sub  247F,  to  “rubber  and  plastic 
products,  (2)  remove  originating  at  or 
destined  to,  in  containers,  in  bags, mixed 
loads,  ex-rail,  in  bags  or  bales 
restrictions,  and  exceptions  to  named 
commodities  in  various  subs,  (3)  to 
radial  authority  in  Subs  1,  27,  28,  37, 48, 
53,  67,  80, 101, 105. 121, 171,  218,  222,  237, 
280F,  298F  and  303  (5)  counties  for 
points  and/or  facility  locations:  (Sub- 
No.  1  (in  part),  Tulsa  and  Mayes 
Counties,  OK  for  Tulsa  and  Pryor;  Sub 
27,  Ojoe  County.  NE  for  Nebraska  City; 
Sub  28,  Marion  County,  MO  for  South 
River  (Marion  County);  Sub  37,  Douglas 
County,  KS  for  Lawrence;  Sub  48,  Custer 
County,  OK  for  Custer  City;  Sub  53,  Cass 
County,  NE  for  Weeping  Water;  Sub  67, 
Lee  County,  LA  for  Fort  Madison;  Sub  80, 
Oklahoma  Qounty,  OK  for  Oklahoma 
City;  Sub  101  (in  part)  Outgamie  and 
Calumet  Counties,  WI  for  Appleton;  Sub 
105,  (in  part),  Kay  County,  OK  for 
Tonkawa;  Sub  121,  Cherokee  County,  KS 
for  Military;  Sub  171,  McPherson  and 
Reno  Counties,  KS  for  Buhler  and 
Inman;  Sub  218  and  237,  Reno  County, 

KS  for  Hutchinson;  Subs  222  and  247, 
Pottawatomie  County,  OK  for  Shawnee; 
Sub  238,  Morgan  and  Sangamon 
Counties,  IL  for  Jacksonville  and 
Springfield;  Sub  280F,  Pottawatomie 
County,  OK  for  Shawnee  and  Madison 
County,  IL  for  Alton;  and  Outgamie  and 
Calumet  Counties,  Wl  for  Appleton;  Sub 
298,  Marshall  County,  MS  for  Byhalia. 

MC  120761  (Sub-76)X,  filed  October  8, 
1981.  Applicant:  NEWMAN  BROS. 
TRUCKING  COMPANY,  6559  Midway 
Road,  P.O.  Box  18728,  Fort  Worth,  TX 
76118.  Representative:  Clint  Oldham,  623 
S.  Henderson,  2nd  Floor,  Fort  Worth,  TX 
76104.  Subs  3, 16, 17. 18,  25,  26.  31,  32,  34, 
38F,  51F,  60  and  63F,  broaden  (l)(a)  from 
reinforcing  bars  and  iron  and  steel 
articles  to  “metal  products".  Sub  3  and 
51F;  (b)  from  machinery  and  equipment 
used  in  connection  with  the  stringing  or 
tensing  of  hi-line  wire  and  composting 
machines  to  "machinery",  Subs  16  and 
18;  (c)  from  roofing  materials, 
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composition  board,  and  insulation  board 
to  “building  materials”,  Subs  17,  25,  26 
and  32;  (d)  from  air  coolers,  air 
conditioners,  cooling  rooms,  heating  and 
air  conditioning  units  to  “air 
conditioning  equipment  and  heating 
equipment”,  Sub  38F  and  to  “air 
conditioning  equipment”.  Sub  31;  and  (e) 
from  plastic  fence  posts  to  “fence  and 
fencing  material”  in  Sub  60F;  (2)(a) 
remove  facilities  limitations  in  all  Subs 
except  57,  (b)  originating  at  or  destined 
to  restriction,  Sub  18,  (c)  size  and  weight 
restriction,  Sub  31  and  (d)  in  bags,  Sub 
34,  (3)  citywide  to  countywide  (a)  White 
Deer,  TX  to  Carson  County,  Sub  18,  (b) 
Cleburne,  TX  to  Johnson  County,  Sub  34, 
(c)  Stephens  and  Camden,  AR  to 
Ouachita  County,  Subs  25  and  26,  (d) 
Stuggart,  AR  to  Arkansas  County,  Sub 
38,  (e)  Ft.  Smith,  AR  to  Sebastian 
County,  Sub  63,  (f)  Natchez,  MS  to 
Adams  County,  Sub  22  and  (4)  to  radial 
authority  in  all  subs. 

MC 126537  (Sub-40)X,  filed  November 

17. 1981.  Applicant  KENT  I.  TURNER, 
KENNENTH  E.  TURNER,  AND  ERVIN 
L.  TURNER  d.b.a.  TURNER 
EXPEDITING  SERVICE,  P.O.  Box  21333, 
Standiford  Field,  Louisville,  KY  40221. 
Representative:  George  M.  Catlett,  708 
McClure  Building,  Frankfort,  KY  40601. 
Sub-33:  (1)  authorize  service  at  all 
intermediate  points  between  (a)  Laurel 
County,  KY  and  Brigham  City,  UT;  (b) 
Danville,  KY  and  Louisville,  KY;  (c) 
junction  Interstate  Hwy  75  and  US  Hwy 
150  and  Danville,  KY;  and  (d)  Lousiville, 
KY  and  junction  Interstate  Hwy  25  and 
Interstate  Hwy  80;  (2)  eliminate  the 
facilities  limitation;  (3)  remove  the 
restrictions  against  (a)  service 
originating  at  or  destined  to  the  facilities 
of  American  Greetings  Corporation;  and 
(b)  joinder  only. 

MC  126824  (Sub-4)X,  filed  November 

27. 1981.  Applicant  JOHN  TINNEY, 
d.b.a.  JOHN  TINNEY  DELIVERY 
SERVICE,  802  Connell  Ave„  Yeadon,  PA 
19050.  Representative:  Raymond  A. 
Thistle,  Jr,  Five  Cottman  Ct.,  Homestead 
Rd.  &  Cottman  St.,  Jenkintown,  PA 
19046.  Sub  2F  certificate:  (1)  Remove 
“except  commodities  in  bulk”  restriction 
from  the  general  commodities 
description,  and  (2)  Broaden  to  radial 
authority. 

MC  138904  (Sub-4)X,  filed  November 

17. 1981.  Applicant:  CARGO  AND 
TRANSPORTATION  SERVICES,  INC., 
P.O.  Box  1172,  Pueblo,  CO  81002. 
Representative:  Frank  W.  Taylor,  Jr., 
1221  Baltimore  Ave.,  Ste.  600,  Kansas 
City,  MO  64105.  Lead  and  Subs  1,  2F 
(acquired  in  MC-F-14149F),  and  3. 
Broaden  (1)  to  “general  commodities 
(except  Classes  A  and  B  explosives)” 
from  general  commodities  (exceptions). 


lead  and  Subs  1  and  2;  (2)  authorize 
service  at  all  intermediate  points  on 
regular  route,  lead  and  Sub  1;  (3)  change: 
points  within  15  miles  of  Fowler  to 
Pueblo,  Otero,  and  Crowley  Counties, 

CO,  irregular  route  portion  of  lead;  St 
Joseph,  MO  to  Buchanan  County,  MO 
and  Doniphan  County,  KS,  and  Kansas 
City,  MO  to  Jackson,  Cass,  Platte  and 
Clay  Counties,  MO  and  Johnson, 
Wyandotte,  and  Leavenworth  Counties, 
KS,  Sub  3;  and  (4)  remove  the  restriction 
against  serving  Pueblo  Ordinance  Depot, 
CO,  Sub  1. 

MC  143648  (Sub-9)X,  hied  October  9, 
1981.  Applicant:  CORALVILLE 
TRANSPORT.  INC.  R.R.  #1.  Lamont,  IA 
50650.  Representative:  Larry  D.  Knox, 

600  Hubbell  Building,  Des  Moines,  IA 
50309.  Subs  1,  2,  5F  and  7F(1)  remove  the 
facilities  restrictions  in  Subs  1,  2,  5F,  and 
7F;  (2)  authorize  radial  authority  in  Subs 
1,  2,  5F,  and  7F;  (3)  broaden  from 
fertilizers  and  fertilizer  materials  (Sub- 
Nos.  1,  2,  and  7F)  to  “chemicals  and 
related  Products”  and  from  liquefied 
petroleum  gas  (Sub-No.  5F)  to 
“petroleum  and  coal  products;  (4) 
remove  the  "in  bulk”  and  “in  tank 
vehicles”  restrictions  in  Subs  1,  5F,  and 
7F;  and  (5)  broaden  to  Whiteside 
County,  EL,  for  Albany,  IL,  in  Sub  1; 
Dubuque  county,  IA,  Jo  Daviess  County, 
IL,  and  Grant  County,  WI,  for  East 
Dubuque,  IL  in  Sub  2;  Chickasaw 
County,  LA,  for  New  Hampton,  IA  in  Sub 
5F;  and  Cerro  Gordo  County,  IA,  for 
Mason  City,  IA  in  Sub  7F. 

MC  144011  (Sub-8)X,  filed  October  5, 
1981  Applicant:  HALL  SYSTEMS,  INC., 
214  South  10th  Street,  Birmingham,  AL 
35233.  Representative:  George  M.  Boles, 
727  Frank  Nelson  Building,  Birmingham, 
AL  35203.  Lead  and  Subs  1, 2,  3,  and  4  to 
(1)  remove  all  exceptions  from  general 
commodities  authority  (except  Classes 
A  and  B  explosives),  lead  and  Subs  3 
and  4,  (2)  allow  service  at  all 
intermediate  points  lead  and  Sub  4.  (3) 
remove  ex-water  restriction,  and  in  bulk 
restrictions,  (4)  to  "metal  products"  from 
iron  and  steel  articles  and  aluminum 
articles  having  an  immediate  prior  or 
subsequent  movment  by  water;  "rubber, 
plastic  and  fiberglass  products”  from 
pipe  and  pipe  fittings,  hydrants,  valves 
and  accessories"  Sub  1,  (5)  to  “food  and 
related  products  from  foodstuffs,  Sub  2, 
and  (6)  to  radial  authority,  Sub  2. 

MC  144843  (Sub-6)X,  filed  October  21, 
1981,  previously  noticed  in  the  Federal 
Register  of  November  4, 1981, 
republished  as  follows:  Applicant: 
GRACE  DISTRIBUTION  SERVICES, 
INC.,  P.O.  Box  308,  Duncan,  SC  29334. 
Representative:  Paul  M.  Daniell,  235 
Peachtree  St,  NE.,  Atlanta,  GA  30303. 
Sub-No.  IF  permit:  broaden  (1)  polyester 


resins,  chemicals,  glass  filter,  brushes, 
sprayers,  glycol,  styrene,  vinyl  toluene, 
phthalic  anhydride,  maleic  anhydride, 
materials,  equipment  and  supplies  used 
in  the  manufacture,  sale,  and 
distribution  thereof,  to  “  such 
commodities  as  are  used  by  or  dealt  in 
by  manufacturers  of  chemicals.”  The 
purpose  of  republication  is  to  correct  the 
proposed  commodity  description. 

MC  152205  (Sub-4)X,  filed  November 

16, 1981.  Applicant:  CATARACT 
TRUCK  &  CAR  RENTAL  CORP.,  2445 
Allen  Ave.,  Niagara  Falls,  NY  14303. 
Representative:  August  A.  Iacovitti 
(same  as  applicant).  Sub  IF,  broaden  (1) 
by  removing  exceptions  to  commodities 
in  bulk  and  household  goods  from 
general  commodity  authority  and  (2) 
remove  in  containers  restriction. 

[FR  Doc.  81-35772  Filed  12-14-81:  8:45  am) 

BILLING  CODE  7035-01 -N 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
special  rule  of  the  Commission’s  rules  of 
practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  m  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operation  and 
that  it  is  fit,  willing, 'and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 


61172 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Notices 


United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  singly 
operation  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract”. 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPI-319 

Decided:  December  7, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  159340,  filed  November  18, 1981. 
Applicant:  DONALD  L.  PUTNAM,  605  N. 
Ritchie,  Hamilton,  MO  64644. 
Representative:  Donald  L.  Putnam 
(Same  address  as  applicant),  (816)  583- 
4939.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  159430,  filed  November  24, 1981. 
Applicant:  JAMES  L.  DAUM,  2596 
Greencastle  Road,  Mooresville,  IN 
46158.  Representative:  James  L.  Daum, 


(same  address  as  applicant)  (317)  539- 
6557.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

Volume  No.  OPY-2-238 

Decided:  December  3, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Fortier  not  participating.) 

MC  135403  (Sub-2),  filed  November  19, 
1981.  Applicant:  MILLER  TRANSFER  & 
STORAGE.  31259  E.  Highway  66, 
Barstow,  CA  92311.  Representative: 
Robert  J.  Gallagher,  1000  Connecticut 
Ave.  NW,  Suite  1200,  Washington,  DC 
20036,  202-785-0024.  Transporting  for  or 
on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardsous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  159273,  filed  November  13, 1981. 
Applicant:  APPEL  TRANSPORTATION 
SERVICE,  P.O.  Box  55191,  Seattle,  WA 
98155-0191.  Representative:  James  R. 
Appel,  13558  23rd  N.E.,  Seattle,  WA 
98125.  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S. 

MC  159293,  filed  November  16, 1981. 
Applicant:  DOUGLAS  E.  CHRISTEN  & 
PAMELA  J.  CHRISTEN  d.b.a.  DOUG 
CHRISTEN,  405  North  40th  St.,  Yakima, 
WA  98901.  Representative:  Douglas  E. 
Christen  and  Pamela  J.  Christen  (same 
address  as  applicant)  509-453-3209. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  159302,  filed  November  25, 1981. 
Applicant:  BARRY  LESMEISTER,  521 
West  Indiana,  Unit  A,  Bismarck,  ND 
58501.  Representative:  Charles  E. 
Johnson,  P.O.  Box  2056,  Bismarck,  ND 
58502  (701)  223-5300.  Transporting  food 
and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 


vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  159393,  filed  November  20, 1981. 
Applicant:  OTTO  TWIDWELL  d.b.a. 
L.O.S.T.  DOODLEBUG,  P.O.  Box  610, 
Blanco,  TX  78606.  Representative:  Otto 
Twidwell  (same  address  as  applicant) 
512-833-4938.  Transporting  food  and 
other  edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners,  by  the 
owner  of  the  motor  vehicle,  in  such 
vehicle,  between  points  in  the  U.S. 

Volume  No.  OPY-4-469 

Decided:  December  7, 1981. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  118036  (Sub-2),  filed  November  27, 
1981.  Applicant:  BILL  DRAKE  d.b.a. 
DRAKE  TRUCKING,  202  Chestnut  St., 
Terre  Haute,  IN  47807.  Representative: 
Thomas  P.  Rose,  P.O.  Box  205,  Jefferson 
City,  MO  65102  (314)  636-2321. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle,  in  such  vehicle,  between  points 
in  the  U.S. 

MC  147216  (Sub-5),  filed  November  27, 
1981.  Applicant:  CARL  KLEMM,  INC. 
d.b.a.  KLEMM  TANK  LINES,  1126  Terry 
Lane,  P.O.  Box  W197,  DePere,  WI 54115. 
Representative:  James  A.  Speigel,  Olde 
Town  Office  Park,  6333  Odana  Rd., 
Madison,  WI  53719  (608)  273-1003. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  147536  (Sub-38),  filed  November 
27, 1981.  Applicant:  D.  L.  SITi'ON 
MOTOR  LINES.  INC.,  P.O.  Box  1567, 
Joplin,  MO  64801.  Representative: 
Wilburn  L.  Williamson,  Suite  615-East, 
The  Oil  Center,  2601  NW  Expressway, 
Oklahoma  City.  OK  73112  (405)  848- 
7946.  Transporting,  for  or  on  behalf  of 
the  United  States  Government,  General 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  159486,  filed  November  24, 1981. 
Applicant:  CUSTOM  DELIVERY 
LIMITED,  1205  Carr  Lane,  St.  Louis,  MO 
63104.  Representative;  Lawrence  A. 
Reichert  (same  address  as  applicant) 
(314)  772-1272.  Transporting  shipments 
weighing  100  pounds  or  less  if 
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transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S. 

MC  159436,  filed  November  24, 1981. 
Applicant:  ALICE  D.  LISJAK,  d.b.a. 

ASTA  TRAFFIC  SERVICES.  8226  No. 
Main  St.,  Eden,  NY  14057. 

Representative:  Alice  D.  Lisjak  (same 
address  as  applicant)  (716)  992-9566.  As 
a  broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

Volume  No.  OPY-4-471 

Decided:  December  7, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  150867  (Sub-1),  filed  November  25, 
1981.  Applicant:  WILLIAM  N.  • 
NICOLSON  d.b.a.  PRESS  EXPRESS, 

2205  E  Lincoln  Hwy,  Chicago  Heights,  IL 
60411.  Representative:  William  H. 

Shawn,  Suite  501, 1730  M  Street,  N.W., 
Washington,  DC  20036  (202)  296-2900. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  159467,  filed  November  27, 1981. 
Applicant:  JOOR  TRUCKING,  INC,  52 
Second  St.,  New  Rochelle,  NY  10801. 
Representative:  Michael  R.  Werner,  241 
Cedar  Lane,  Teaneck,  NJ  07666  (201) 
826-1144.  Transporting  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S. 

MC  159477,  filed  November  30, 1981. 
Applicant:  TRAILER  EXPRESS,  INC., 
Suite  500,  200  W.  Thomas  St.,  Seattle, 
WA  98119.  Representative:  Edward  H. 
Tolan  (same  address  as  applicant)  (206) 
284-7050.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S. 

Volume  No.  OPY-5-220 

Decided:  December  7, 1981. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

MC  142079  (Sub-4),  filed  November  20, 
1981.  Applicant:  MICHIANA 
TRANSPORT,  INC.,  P.O.  Box  1463, 

South  Bend,  IN  46624.  Representative:  F. 
Terry  Glassman  (same  address  as 
applicant)  (219)  234-7773.  As  borker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 

MC  147629  (Sub-7),  filed  November  24, 
1981.  Applicant:  SONIC  DELIVERY, 
INC.,  West  Virginia  Rte.  31  at  Airport 
Rd.,  Williamstown,  WV  26187. 
Representative:  E.  H.  van  Deusen,  220 
W.  Bridge  St.,  P.O.  Box  97,  Dublin,  OH 


43017  (614)  889-2531.  Transporting  (1)  for 
or  on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.,  and  (2) 
shipments  weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S. 

MC  159429,  filed  November  24, 1981. 
Applicant:  JOHANSON 
TRANSPORTATION  SERVICE,  3032  E. 
Central  Avenue,  P.O.  Box  2645,  Fresno, 
CA  93745.  Representative:  J.  Patrick 
Boyle,  7210  Central  Avenue,  Takoma 
Park.  MD  20912  (301)  270-8144.  As  a 
broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

MC  159449,  filed  November  24, 1981. 
Applicant:  JAMES  R.  MEHLHAFF,  RR 1 
Box  24A,  Tripp,  SD  57376. 
Representative:  James  R.  Mehlhaff 
(same  address  as  applicant)  (605)  583- 
4329.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  159489  filed  November  24, 1981. 
Applicant:  TRANSPORTATION 
SYSTEMS,  INC.,  215  E.  37th  St.,  Boise, 

ID  83704.  Representative:  Timothy  R. 
Stivers,  P.O.  Box  1576,  Boise,  ID  83701 
(208)  343-3071.  To  operate  as  a  broker 
arranging  for  the  transportation  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-35773  Filed  12-14-81: 8:45  am] 

BILLING  CODE  7035-01 -M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 


Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  ths  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPI-318 


Decided:  December  7, 1981. 
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By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  19311(Sub-74),  filed  November  25, 
1981.  Applicant:  CENTRAL 
TRANSPORT,  INC.,  34200  Mound  Road, 
Sterling  Heights,  MI  48077. 
Representative:  Walter  N.  Bieneman, 

100  West  Long  Lake  Road,  Suite  102, 
Bloomfield  Hills,  MI  48013,  (313)  645- 
9600.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Ford  Motor, 
Inc.,  of  Dearborn  MI. 

MC  126320  (Sub-18),  filed  November 

25. 1981.  Applicant:  DETTINBURN 
TRUCKING,  INC.,  Route  3,  Box  24, 
Petersburg,  WV  26847.  Representative: 
Daniel  B.  Johnson,  4304  East  West 
Highway,  Bethesda,  MD  20814,  (301) 
654-2240.  Transporting  (1)  cement, 
between  points  in  WV,  Butler, 
Washington,  and  Allegheny  Counties, 
PA,  and  those  in  MD  in  and  west  of 
Frederick  County,  MD,  on  the  one  hand, 
and,  on  the  other,  points  in  WV  and 
those  in  MD  in  and  west  of  Frederick 
County,  and  (2)  petroleum  and 
petroleum  products ,  between  Pittsburgh, 
Harrisburg,  and  Philadelphia,  PA,  and 
points  in  WV,  VA,  MD,  and  DE. 

MC  136511  (Sub-111),  filed  November 

24. 1981.  Applicant:  VIRGINIA 
APPALACHIAN  LUMBER 
CORPORATION,  9640  Timberlake  Road. 
Lynchburg,  VA  24502.  Representative:  J. 
Johnson  Eller,  Jr.,  513  Main  St., 

Altavista,  VA  24517,  (804)  369-5661. 
Transporting  groceries,  between  points 
in  Smith  County,  TX,  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
U.S.  in  and  east  of  ND,  SD,  NE,  CO,  OK, 
AND  TX. 

MC  147341  (Sub-1),  filed  November  24, 
1981.  Applicant:  MIIT-ATLANTIC 
TRANSPORTATION,  INC.,  918  French 
Avenue,  PO  Box  1005,  Sanford,  FL  32771. 
Representative:  David  M.  Marshall,  101 
State  Street — Suite  304,  Springfield,  MA 
01103.  (413)  732-1136.  Transporting  such 
commodities  as  are  dealt  in  by 
manufacturers,  distributors,  wholesalers 
and  retailers  of  food  and  related 
products,  between  points  in  FL,  on  the 
one  hand,  and,  on  the  other,  points  in 
CT,  ME,  MA,  NH,  NY,  RI  and  VT. 

MC  148650  (Sub-2),  filed  November  24, 
1981.  Applicant:  NORTHEAST 
TRANSPORT  CO.,  INC.,  630  New 
County  Road,  Secaucus,  NJ  07094. 
Representative:  Rick  A.  Rude,  Suite  611. 
1730  Rhode  Island  Ave.,  N.W., 
Washington,  DC  20036,  (202)  223-5900. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 


continuing  contract(s)  with  Ailing  and 
Cory,  Inc.,  of  Long  Island  City,  NY.  . 

MC  149221  (Sub-1),  filed  November  24, 
1981.  Applicant:  EUGENE  WORLEY, 
d.b.a.  WORLEY  TRUCKING,  2248 
Shakesville  Road,  Bristol,  VA  24201. 
Representative:  Eugene  D.  Anderson, 
1001  Connecticut  Ave.,  N.W.,  Suite  838, 
Washington,  DC  20036.  Transporting 
general  commodities  (except  household 
goods  and  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Kane-Miller 
Corporation,  Tarrytown,  NY. 

MC  154481  (Sub-1),  filed  November  20, 
1981.  Applicant:  N.  W.  HAYMAN 
TRUCKING,  INC.,  Route  1,  Box  19, 
Ridgley,  MD  21660.  Representative: 
Gerald  I.  Street,  304  S.  State  St.,  P.O. 

Box  1299,  Dover,  DE  19901.  Transporting 
foodstuffs,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Saulsbury  Brothers,  Inc.,  of  Ridgely,  MD. 

MC  156290,  filed  November  24, 1981. 
Applicant:  PARRISH  TRUCKING  CO. 
INC.,  Route  1  Box  54,  Kenbridge,  VA 
23944.  Representative:  Wayne  J.  Parrish 
(same  address  as  applicant),  (804)  676- 
8478.  Transporting  (1)  charcoal  and 
charcoal  briquettes,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Imperial  Briquet  Corporation,  of 
Kenbridge,  VA,  and  (2)  lumber  and 
wood  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Barnes  Manufacturing  Company,  of 
Kenbridge,  VA. 

MC  157480,  filed  November  24, 1981. 
Applicant:  GOLDEN  ISLES  COACHES, 
INC.,  4140  Norwich  Street  Extension, 
Brunswick,  GA  31520.  Representative: 
James  Perry  Fields,  PO  Box  797, 
Brunswick,  GA  31521.  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  Glynn  and  Camden 
Counties,  GA,  Duval  and  Nassau 
Counties,  FL,  and  extending  to  points  in 
GA,  FL,  SC,  NC.  VA,  AL,  TN,  LA,  MS, 
and  DC. 

MC  157490,  filed  November  19, 1981 . 
Applicant:  COSMOPOLITAN  BUS 
CORPORATION,  45  Keegans  Lane, 
Staten  Island,  NY  10308.  Representative: 
Aaron  B.  Z.  Silver,  305  East  Fifth  Street, 
Brooklyn,  NY  11218.  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  charter 
operations,  beginning  and  ending  at 
points  in  New  York,  NY,  and  extending 
to  points  in  the  U.S.,  (including  AK  but 
excluding  HI). 

MC  157541,  filed  November  20, 1981. 
Applicant:  WILLIAM  WALKER  d.b.a. 
WALKER  TRUCK  LINE,  5807  South 
Wabash  Ave.,  Chicago,  IL  60637. 


Representative:  Abraham  A.  Diamond, 

29  South  La  Salle  St.,  Chicago,  IL  60637, 
(312)  236-0548.  Transporting  paper  and 
paper  products,  packaging  materials, 
chemicals  and  machinery,  between  the 
facilities  of  Nashua  Corporation,  at 
points  in  the  U.S.,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S. 

MC  158361,  filed  November  19, 1981. 
Applicant:  G.F.C.  TRUCKING  CORP., 
West  100  Century  Road,  Paramus,  NJ 
07652.  Representative:  Kenneth  M. 

Piken,  Queens  Office  Tower,  95-25 
Queens  Blvd.,  Rego  Park,  NY  11374- 
4565,  212-275-1000.  Transporting  pulp, 
paper  and  related  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Packaging  Corporation 
of  America,  of  Evanston,  IL. 

MC  159440,  filed  November  24, 1981. 
Applicant:  DATELINE  TRAVEL,  359 
17th  St.,  Oakland,  CA  94612. 
Representative:  Rebecca  A.  Atienza 
(same  address  as  applicant),  (415)  835- 
9840.  As  a  broker,  at  Oakland,  CA,  in 
arranging  for  the  transportation  of 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  San  Francisco  and 
Alameda  Counties,  CA.  and  extending 
to  points  in  the  U.S. 

Volume  No.  OPY-2-239 

Decided:  December  3, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Fortier  not  participating.) 

MC  5603  (Sub-5),  filed  November  24, 
1981.  Applicant:  CHALMERS  MOTOR 
FREIGHT,  INC.,  275  Langhorne-Yardley 
Rd.,  Langhome,  PA  19047. 
Representative:  Raymond  A.  Thistle,  Jr., 
Five  Cottman  Ct.,  Homestead  Rd.  & 
Cottman  St.,  Jenkintown,  PA  19046,  (215) 
576-0130.  Transporting  (1)  plastic, 
plastic  articles,  and  materials, 
equipment,  and  supplies  used  in  the 
recycling  of  plastic,  under  continuing 
contract(s)  with  (a)  recycling  Research, 
Inc.,  of  Morton,  PA,  and  (b)  plastics 
Recycling  Unlimited  Corporation,  of 
Langhome,  PA,  and  (2)  food  and  related 
products,  under  continuing  contract(s) 
with  Ag  Foods,  Inc.,  of  Columbus,  OH, 
between  points  in  the  U.S. 

MC  52793  (Sub-87),  filed  November  20, 
1981.  Applicant:  BEKINS  VAN  LINES 
CO.,  333  S.  Center  St.,  Hillside,  IL  60102. 
Representative:  David  A.  Gallagher 
(same  address  as  applicant),  (312)  547- 
2184.  Transporting  household  goods, 
between  points  in  the  U.S.  under 
continuing  contract(s)  with  Burlington 
Northern,  Inc.,  of  Seattle,  WA. 

MC  104652  (Sub-5),  filed  November  12, 
1981.  Applicant:  NESTER  TRANSFER, 
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INC.,  2531  Alabama  Ave.,  Norfolk,  VA 
23513.  Representative:  Robert  J. 
Gallagher,  1000  Connecticut  Ave.  NW., 
Washington,  DC  20036,  202-785-0024. 
Transporting  household  goods,  (1) 
between  points  in  ME,  MA,  CT,  NY,  NJ, 
PA,  MD,  DE,  VA,  NC,  SC.  GA,  FL,  and 
DC,  and  (2)  between  points  in  ME,  MA, 
CT.  NY,  NJ,  PA.  MD,  DE,  VA.  NC,  SC, 
GA,  FL,  and  DC,  on  the  one  hand,  and, 
on  the  other,  points  in  ME,  NH,  VT,  MA, 
RI,  CT,  NY,  NJ,  PA,  DE,  ME,  VA,  WV. 

NC,  SC,  GA,  AL.  FL,  OH,  MI,  IN,  KY, 

TN,  WI,  IL,  IA.  NE,  CO.  KS,  MO,  AR, 

OK,  NM,  TX,  LA,  and  DC. 

MC 111432  (Sub-21),  filed  November 

13. 1981.  Applicant:  FRANK  J.  SIBR  & 
SONS,  INC.,  5240  West  123rd  Place, 
Alsip,  IL  60658.  Representative:  Douglas 
G.  Brown,  913  South  Sixth,  Springfield, 

IL  62703,  (217)  753-3925.  Transporting 
commodities  in  bulk  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Oasis  Petroleum  Corporation,  of 
Culver  City,  CA. 

MC  123233  (Sub-97),  filed  November 

25. 1981.  Applicant:  PROVOST 
CARTAGE,  INC.,  7887  Grenache  St., 

Ville  d’ Anjou,  Quebec,  Canada  HlJ  1C4. 
Representative:  William  H.  Shawn,  1730 
M  St.  NW,  Suite  501,  Washington,  DC 
20036,  202-296-2900.  Transporting  iron 
and  steel  articles,  between  ports  of 
entry  on  the  international  boundary  line 
between  the  U.S.,  and  Canada,  on  the 
one  hand,  and,  on  the  other,  points  in 
CT,  ME,  MA,  NH,  NJ,  NY,  RI.  andVT. 

MC  136212  (Sub-40),  filed  November 

24. 1981.  Applicant:  JENSEN  TRUCKING 
COMPANY,  INC.,  P.O.  Box  349, 
Gothenburg,  NE  69138.  Representative: 
Scott  T.  Robertson,  P.O.  Box  94748, 
Lincoln,  NE  68501,  (402)  476-8062. 
Transporting  food  and  related  products, 
(1)  between  points  in  Sandusky  County, 
OH,  Ottawa  County,  MI,  and  Muscatine 
and  Johnson  Counties,  IA,  on  the  one 
hand,  and,  on  the  other,  points  in  OK 
and  TX,  and  (2)  between  points  in 
Sandusky  and  Lucas  Counties,  OH  and 
Ottawa  County,  MI,  on  the  one  hand, 
and,  on  the  other,  points  in  IA. 

MC  140033  (Sub-105),  filed  November 

24, 1981.  Applicant:  COX 
REFRIGERATED  EXPRESS,  INC.,  10606 
Goodnight  Lane,  P.O.  Box  20235,  Dallas, 
TX  75220.  Representative:  William 
Sheridan,  P.O.  Drawer  5049,  Irving,  TX 
75062,  214-255-6279.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  floor 
coverings,  between  the  facilities  of  L.D. 
Brinkman  Company,  at  points  in  the 

U.S.,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  141512  (Sub-4),  filed  November  20, 
1981.  Applicant:  HOMER’S,  INC.,  10554 
W.  Donges  Court,  Milwaukee,  WI  53224. 


Representative:  Wayne  W.  Wilson,  150 
E.  Gilman  St.,  Madison,  WI  53703, 608- 
256-7444.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
beverages,  between  points  in  WI,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  145382,  filed  November  16, 1981. 
Applicant:  SOUTHERN  HAULERS, 

INC.,  Box  152,  Calera,  AL  35020. 
Representative:  John  W.  Cooper,  P.O. 

Box  56,  Mentone,  A1 35984,  205-634- 
4885.  Transporting  commodities  in  bulk, 
between  points  in  LA,  MS,  AR,  TN,  GA, 

AL,  and  that  portion  of  FL  on  and  west 
of  the  Apalachicola  River. 

MC  146222  (Sub-8),  filed  November  24, 
1981.  Applicant:  ILCO  TRUCKING,  INC., 
P.O.  Box  528,  Leeds,  AL  35094. 
Representative:  H.  G.  Jackson,  Jr.  (same 
address  as  applicant),  (205)  699-2452. 
Transporting  metal  articles,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  O'Neal  Steel,  Inc.,  of 
Birmingham,  AL. 

MC  146723  (Sub-8),  filed  November  19, 
1981.  Applicant:  J.  C.  BANGERTER  & 
SONS,  INC.,  1265  North  Main,  Bountiful, 
UT  84010.  Representative:  Harry  D. 
Pugsley,  940  Donner  Way  #370,  Salt 
Lake  City,  UT  84108,  (801)  292-6243. 
Transporting  (1)  paper  and  paper 
products,  (2)  photo-copying  machinery, 
equipment,  and  parts,  and  photo¬ 
copying  materials  and  supplies,  (3) 
advertising  materials  and  supplies,  key 
holders,  wallets,  card  cases,  desk-top 
accessories,  and  clocks,  and  (4)  film  and 
film  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Saxon  Industries,  Inc.,  of  New  York,  NY. 

MC  151382  (Sub-4),  filed  November  27, 
1981.  Applicant:  LAND  TRUCKING 
COMPANY,  1560  Jessie  St.,  Jacksonville, 
FL  32206.  Representative:  Martin  Sack, 
Jr.,  203  Marine  National  Bank  Bldg.,  311 

W.  Duval  St.,  Jacksonville,  FL  32202, 
904-353-9707.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  FL,  on  the 
one  hand,  and,  on  the  other,  points  in 
GA. 

MC  152073  (Sub-1),  filed  October  26, 
1981.  Applicant:  DENVER  NETTLES 
TRUCKING,  INC.,  1148  Denver  Dr., 
Carpentersville,  IL  60110. 
Representative:  Philip  A.  Lee,  120  W. 
Madison  St.,  Chicago,  IL  00602,  312-236- 
8225.  Transporting  waste  oil  and 
petroleum  products,  between  points  in 
IL,  IN,  WI,  MI,  IA,  MN,  OH,  KY,  SC,  NJ, 
TX  and  MO. 

MC  159262,  filed  November  13, 1981. 
Applicant:  MARINE  PROPERTIES,  INC., 
304  East  Reserve  St.,  Vancouver,  WA 
98661.  Representative:  George 


LaBissoniere,  15  S.  Grady  Way,  Suite 
233,  Renton,  WA  98055,  (206)  228-3807. 
Transporting  lumber  and  wood 
products,  and  glass  products  and  metal 
products  between  points  in  CA,  WA, 

OR,  and  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  WA,  OR,  ID,  CA,  AZ, 
UT,  CO  and  TX. 

MC  159342,  filed  November  18, 1981. 
Applicant  C-PAC  TRUCKING.  INC., 

1133  Gibbard  Ave.,  Columbus,  OH 
43219.  Representative:  David  A.  Turano, 
100  E.  Broad  St.,  Columbus,  OH  43215, 
614-228-1541.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  Columbus,  OH,  on 
the  one  hand,  and,  on  the  other,  points 
in  IN,  KY.  MI,  OH.  and  PA. 

MC  159343,  filed  November  18, 1981. 
Applicant:  TERRY’S  WELDING 
SERVICE,  INC.,  P.O.  Box  142,  Kamay, 

TX  76369.  Representative:  Mike  Cotten, 
P.O.  Box  1148,  Austin,  TX  78767,  512- 
472-8800.  Transporting  Mercer 
Commodities,  between  points  in  TX  and 
OK. 

MC  159392,  filed  November  20, 1981. 
Applicant:  RICHARD  S.  HUNT,  3308 
Dale  Rd.,  Cornwells  Heights,  PA  19124. 
Representative:  Alan  Kahn,  1430  Land 
Tide  Bldg.,  Philadelphia,  PA  19110,  215- 
561-1030.  Transporting  general 
commodities  (except  classes  A  and  B 
Explosives,  commodities  in  bulk,  and 
household  goods),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Pennsylvania  Engineering  Company,  of 
Philadelphia,  PA  and  United  Hospital 
Supply  Corporation,  of  Burlington,  NJ. 

MC  159422,  filed  November  24, 1981. 
Applicant:  EDWARD  J.  MEYERS,  CO., 
INC.,  7665  Lawndale  Ave.,  Summit  IL 
60501.  Representative:  Donald  S. 

Mullins,  1033  Graceland  Ave.,  Des 
Plaines,  IL  60016,  312-298-1094. 
Transporting  commodities  in  bulk, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Chem 
Central  Corporation,  of  Chicago,  IL, 
Exxon  CompanyrU.S.A.,  of  Houston, 

TX,  Georgia  Pacific  Corporation,  of 
Plaquemine,  LA,  PPG  Industries,  Inc.,  of 
Pittsburgh,  PA,  and  Union  Carbide 
Corporation,  of  New  York,  NY. 
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Decided:  December  7, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  119787  (Sub-12),  filed  November 

24, 1981.  Applicant:  F.  W.  GROVES 
TRUCKING  COMPANY,  Route  4.  Box 
89,  Leland,  NC  28451.  Representative: 
Ralph  McDonald,  P.O.  Box  2246,  Raleigh, 
NC  27602,  (919)  371-3818.  Transporting 
metal  products,  between  points  in 


£1176 


Federal  Register  /  Vol.  46,  No.  240  /  Tuesday,  December  15,  1981  /  Notices 


Davidson  County,  TN,  and  points  in  NC, 
on  the  one  hand,  and,  on  the  other, 
points  in  AL,  FL,  GA,  KY,  LA,  MD,  MS, 
NC,  OH,  SC,  TN,  TX,  VA,  WV,  and  DC. 

MC 123067  (Sub-14),  filed  November 
20, 1081.  Applicant:  L.  J.  NAVY 
TRUCKING  CO.,  2300  Eighth  Ave., 
Huntington,  WV  25703.  Representative: 
John  M.  Friedman,  2930  Putnam  Ave., 

P.O.  Box  426,  Hurricane,  WV  25526, 

(304)  562-3460.  Transporting  food  and 
related  products,  between  points  in  KY, 
OH,  and  WV,  on  the  one  hand,  and,  on 
the  other,  those  points  in  the  U.S.  in  and 
east  of  MN,  NE,  KS,  OK,  and  TX. 

MC  125057  (Sub-2),  filed  November  24, 
19B1.  Applicant:  ANTELOPE  VALLEY 
BUS,  INC.,  44706  Yucca  Ave.,  Lancaster, 
CA  93534.  Representative:  James  A. 
Carter  (same  address  as  applicant), 

(805)  948-6421.  Transporting  passengers 
and  their  baggage,  in  charter  or  special 
operations,  between  points  in  Los 
Angeles,  Orange,  Kern,  Ventura  and  San 
Bernardino  Counties,  CA,  on  the  one 
hand,  and,  on  the  other,  points  in  AZ, 

CA,  CO.  ID,  MT,  NV,  WY,  OR,  UT,  WA, 
and  WY. 

MC  134367  (Sub-96),  filed  November 

25. 1981.  Applicant:  BLACKBURN 
TRUCK  LINES,  INC.,  4998  Branyon  Ave., 
South  Gate,  CA  90280.  Representative: 
Michael  J.  O’Neill,  811 S.  59th  Ave., 
Phoenix.  AZ  85043,  (602)  278-7676. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  CA,  OR,  WA, 
AZ.  CO,  NV.  NM.  MT,  WY.  UT,  ID,  TX, 
OK,  ND.  SD,  NE,  and  KS. 

MC  138077  (Sub-34),  filed  November 

24. 1981.  Applicant:  REBER 
CORPORATION,  2216  Old  Arch  Rd.. 
Norristown,  PA  19401.  Representative: 
Richard  L.  Thurston,  One  Franklin  Plaza, 
Philadelphia.  PA  19102,  (215)  854-6444. 
Transporting  building  materials,  piping 
products  and  fiberglass  products, 
between  the  facilities  of  CertainTeed 
Corporation  in  the  U.S.,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 

MC  138837  (Sub-2),  filed  November  24, 
1981.  Applicant:  MINATTA 
TRANSPORTATION  COMPANY,  8270 
Gravenstein  Hwy.,  P.O.  Box  247,  Cotati, 
CA  94928.  Representative:  Marvin  J. 
Colangelo,  114  Sansome  St.,  San 
Francisco,  CA  94104,  (415)  988-1520. 
Transporting  lumber  and  forest 
products,  and  steel  and  machinery, 
between  points  in  CA,  WA,  OR,  TX,  AZ, 
NM,  CO,  WY,  ID,  UT,  and  NV. 

MC  142377  (Sub-1),  filed  November  24, 
1981.  Applicant:  ROBERT  C. 
SWARTHOUT  and  SPENCER  D. 

FERRIS  d.b.a.  SWARTHOUT  &  FERRIS 
BUS  SERVICE,  115  Graham  Rd.,  Ithaca, 


NY  14850.  Representative:  Lawrence  E. 
Lindeman,  1032  Pennsylvania  Bldg., 
Pennsylvania  Ave.  &  13th  St.,  N.W., 
Washington,  DC  20004.  To  engage  in 
operations,  in  interstate  or  foreign 
commerce  as  a  broker,  at  Ithaca,  NY,  in 
arranging  for  the  transportation,  by 
motor  vehicle,  of  passengers  and  their 
baggage,  in  special  and  charter 
operations,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  147547  (Sub-22),  filed  November 

24, 1981.  Applicant:  R  &  D  TRUCKING 
COMPANY,  INC.,  4401  Mars  Hill  Rd., 
Lauderdale  Industrial  Park,  Florence,  AL 
35630.  Representative:  Roland  M. 

Lowell,  Fifth  FI,  501  Union,  Nashville, 

TN  37219,  (615)  255-0540.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  152187  (Sub-5),  filed  November  24, 
1981.  Applicant:  GORDON  TRUCKING, 
INC.,  2205  Pacific  Hwy.  E.,  Tacoma,  WA 
98424.  Representative:  Kenneth  R. 
Mitchell,  2320A  Milwaukee  Way, 
Tacoma,  WA  98421,  (206)  383-3998. 
Transporting  (1)  such  commodities  as 
are  dealt  in  or  used  by  sporting  good, 
hardware,  auto  supply,  department  and 
clothing  stores,  between  points  in  AZ, 
CA,  CO,  NT,  NV,  OR,  UT,  and  WA,  on 
the  one  hand,  and,  on  the  other,  points 
in  ID,  OR  and  WA,  and  (2)  such 
commodities  as  are  dealt  in  or  used  by 
grocery  stores,  between  points  in  CA, 
CO,  ID.  NT,  NV,  OR.  UT,  and  WA,  on 
the  one  hand,  and,  on  the  other,  points 
in  OR,  WA,  and  CA. 

MC  158407  (Sub-1),  filed  November  25, 
1981.  Applicant:  COURTESY 
TRANSPORTATION,  INC.,  Route  16, 
P.O.  Box  281,  Mendon,  MA  01756. 
Representative:  Raymond  A.  Richards, 

35  Curtice  Park,  Webster,  NY  14580, 

(716)  205-9510.  Transporting  plastic  and 
plastic  products,  chemicals  and  related 
products,  and  cylinders  between  points 
in  the  U.S.  (except  AK  and  HI), -under 
continuing  contract(s)  with  Ugine 
Kuhlmann  of  America,  of  Charlotte,  NC. 

MC  159437,  filed  November  24, 1981. 
Applicant:  JOSEPH  S.  CHOW  LTD.,  6111 
Oak  St.,  Vancouver,  B.C.  Canada  V6M 
2W3.  Representative:  Jim  Pitzer,  15  S. 
Grady  Way,  Suite  321,  Renton,  WA 
98055,  (206)  235-1111.  Transporting 
shakes  and  shingles,  between  points  in 
the  U.S.,  (except  AK  and  HI),  under 
continuing  contract(s)  with  Teal  Cedar 
Products  (1977)  Ltd.,  of  Surrey,  B.C. 
Canada,  and  Whonnock  Shake  & 
Shingle,  of  Whonnock,  B.C.,  Canada. 

MC  159447,  filed  November  25, 1981. 
Applicant  GALAXY  TRUCKING 
CORP.,  40  Huyler  St.,  S.  Hackensack,  NJ 
07606.  Representative:  George  A.  Olsen, 
P.O.  Box  357,  Gladstone,  NJ  07934,  (201) 


234-0301.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  Bergen 
County,  NJ,  on  the  one  hand,  and,  on  the 
other,  points  in  ME,  VT.  NH,  MA,  CT, 

RI,  NY,  NJ.  PA,  DE,  MD,  VA,  and  DC. 

MC  159457,  filed  November  24, 1981. 
Applicant:  BRISK  TRANSPORTATION, 
INC.,  Red  Oak  Plaza,  Red  Oak  Lane, 
Harrison,  NY  10625.  Representative: 
Robert  R.  Harris,  1730  M  St.,  N.W.,  Suite 
501,  Washington,  DC  20036,  (202)  296- 
2900.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  centract(s) 
with  Kerr  Pacific  Milling,  Co.,  of 
Pendleton,  OR,  Church  &  Dwight  Co.,  of 
Piscataway,  NJ,  Charter  Oak 
Cooperative  Shippers  Association,  Inc., 
of  Darien,  CT.  Southern  Tea  Company, 
of  Marietta,  GA,  and  General  Foods 
Corporation,  of  White  Plains,  NY  and  its 
subsidiaries,  Burger  Chef  Systems,  Inc., 
Claussen  Pickle  Company,  Inc.,  Oscar 
Mayer  &  Co.,  Inc.,  and  Valley  Turkeys, 
Inc. 
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Decided:  December  8, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

FF  317  (Sub-2),  filed  December  1, 1981. 
Applicant:  AMERICAN  VANPAC 
CARRIERS,  INC.,  2114  MacDonald  Ave., 
Richmond,  CA  94801.  Representative: 
Alan  F.  Wohlstetter,  1700  K  St.,  N.W., 
Washington,  DC  20006,  (202)  833-8884. 

As  a  freight  forwarder,  in  connection 
with  the  transportation  of  general 
commodities  (except  used  household 
goods,  unaccompanied  baggage,  used 
automobiles  and  classes  A  and  B 
explosives),  between  points  in  the  U.S. 

MC  111936  (Sub-31),  filed  December  2, 
1981.  Applicant:  MURROW’S 
TRANSFER,  INC.,  P.O.  Box  4095,  High 
Point,  NC  27263.  Representative:  Wilmer 
B.  Hill,  805  McLachlen  Bank  Bldg.,  666 
Eleventh  St.,  NW,  Washington,  DC 
20001,  (202)  628-9243.  Transporting 
furniture  and  fixtures,  between  Chicago, 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  AL,  FL,  GA,  KY,  NC,  SC,  TN, 
VA,  and  WV. 

MC  141736  (Sub-2),  filed  December  2, 
1981.  Applicant:  JANA  TRUCKING, 

INC.,  4809  Woodman  Ave.,  Ashtabula, 
OH  44004.  Representative:  Michael 
Spurlock,  275  E.  State  St.,  Columbus,  OH 
43215,  (614)  228-8575.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
OH,  on  the  one  hand,  and,  on  the  other, 
points  in  PA,  KY,  IN.  OH,  MI,  NY  and 
WV. 
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MC 144927  (Sub-38),  filed  December  1, 
1981.  Applicant:  REMINGTON 
FREIGHT  LINES,  INC.,  Box  315,  U.S.  24 
West,  Remington,  IN  47977. 
Representative:  Jack  Luck  (same 
address  as  applicant),  (219)  261-3461. 
Transporting  abrasive  grains,  between 
points  in  Erie  County,  NY,  on  the  one 
hand,  and,  on  the  other,  Minneapolis, 

MN,  Houston,  TX,  Greenwood,  SC, 
Chicago  and  points  in  Marion  County, 

IL,  Los  Angeles  and  Alameda  Counties, 
CA,  New  Haven  County,  CT,  Gordon 
County,  GA,  Lake  County,  IN, 
Washtenaw  and  Shiawassee  Counties. 
ML 

MC  147577  (Sub-2),  filed  December  1, 
1981.  Applicant:  THRIFT  TRANSFER, 
INC.,  4650  Eisenhower  Ave.,  Alexandria, 
VA  22304.  Representative:  Richard  A. 
Ward,  Suite  1301, 1600  Wilson  Blvd., 
Arlington,  VA  22209,  (703)  751-0900. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  (1)  electronic  equipment, 
parts  and  accessories,  (2)  controller 
parts,  (3)  metal  cabinets,  and  (4) 
appliances,  between  Baltimore,  MD,  and 
New  York,  NY,  and  Philadelphia,  PA,  on 
the  one  hand,  and,  on  the  other, 
Charlottesville,  and  Salem,  VA. 

MC  154227  (Sub-1),  filed  November  24, 
1981.  Applicant:  LARRY  GEORGE  d.b.a. 
INVECQN  COMPANY,  550  W.  1st  S.  St., 
Salt  Lake  City,  UT  84101. 

Representative:  Irene  Warr,  311  S.  State 
St.,  Ste.  280,  Salt  Lake  City.  UT  84111, 
(801)  531-1300.  Transporting  (1)  ores  and 
minerals,  (2)  clay,  concrete,  glass  or 
stone  products,  (3)  metal  products,  and 
(4)  machinery,  between  points  in  the 
U.S.,  (except  AK  and  HI),  under 
continuing  contract(s)  with  Hobart 
Brothers  Company,  of  Troy,  OH. 

MC  155377  (Sub-1),  filed  November  30, 
1981.  Applicant:  PGT  TRUCKING,  INC., 
P.O.  Box  197,  Industry,  PA  15052. 
Representative:  Jon  F.  Hollengreen,  1032 
Pennsylvania  Bldg.,  Pennsylvania  Ave. 

&  13th  St.,  N.W.,  Washington,  DC  20004, 
(202)  628-4600.  Transporting  lumber  and 
wood  products,  between  points  in  AL, 

IL,  IN,  KY.  MD,  ML  NC.  NJ,  NY.  OH,  PA, 
SC,  TN,  VA,  WV,  and  WI. 

MC  159497,  filed  November  30, 1981. 
Applicant:  J.  R.  TRUCKING,  908 
Kohlman  Rd.,  Fond  du  Lac,  WI  54935. 
Representative:  John  Ryan  (same 
address  as  applicant),  (414)  923-0745. 
Transporting  prefabricated  home 
sections,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contracts)  with  Wilderness  Log  Homes, 
Inc.,  of  Plymouth,  WL 

MC  159526,  filed  December  2, 1981. 
Applicant:  COMPAK  TRANSPORT.  P.O. 
Box  926,  El  Sobrante,  CA  94803. 
Representative:  W.  S.  Hostetter  (same 


address  as  applicant),  (415)  632-4774. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  CA,  NV,  and 
OR. 

MC  159527,  filed  December  2, 1981. 
Applicant:  AIROCAR,  INC.,  1800  N.W., 
23rd  Ave.,  Fort  Lauderdale,  FL  33311. 
Representative:  John  E.  Gillick.  Suite 
303,  600  Maryland  Ave.,  S.W., 
Washington,  D.C.  20024,  (202)  484-2030. 
Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  roundtrip  and  one-way 
charter  and  special  operations, 
beginning  and  ending  at  points  in  FL, 
and  extending  to  points  in  the  U.S. 
(except  AK  and  HI). 
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Decided:  December  7, 1981. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

MC  40978  (Sub-87),  filed  November 

24, 1981.  Applicant:  CHAIR  CITY 
MOTOR  EXPRESS  COMPANY,  3321 
South  Business  Drive,  Sheboygan,  WI 
53081.  Representative:  Daniel  R.  Dineen, 
710  North  Plankinton  Ave.,  Milwaukee, 
WI  53203,  (414)  273-7410.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  a  manufacturer  or  distributor  of 
furniture  and  fixtures,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Douglas  Furniture  Corporation,  of 
Chicago,  IL 

MC  44639  Sub-98,  filed  November  30, 
1981.  Applicant:  L  &  M  EXPRESS  CO., 
INC,  220  Ridge  Rd.,  Lyndhurst,  NJ  07071. 
Representative:  Robert  B.  Russell  (same 
address  as  applicant),  201-438-5315. 
Transporting  wearing  apparel  and 
materials  and  supplies  used  in  the 
manufacture  of  wearing  apparel, 
between  points  in  FL  and  NC. 

Note. — Applicant  intends  to  tack  this 
authority  to  its  present  irregular  route 
authority  in  MC-44639  Sub  96. 

MC  81908  (Sub-20),  filed  November  24, 
1981.  Applicant:  GARNER  TRUCKING, 
INC.,  Rt.  #4,  Findlay,  OH  45840. 
Representative:  John  L  Alden,  1396  W. 
Fifth  Ave.,  Columbus,  OH  43212,  (614) 
481-8821.  Transporting  fertilizer  and 
fertilizer  ingredients,  between  points  in 
IL,  IN,  KY,  ML  OH,  PA,  and  WV. 

MC  87128  (Sub-2),  filed  November  24, 
1981.  Applicant:  WHERLEY  MOVING 
AND  STORAGE  INC.,  2793  Miller  Trunk 
Hwy,  Duluth,  MN  55811.  Representative: 
Donald  Bodenner  (same  address  as 
applicant),  (218)  727-8811.  Transporting 
food  and  related  products,  between 
points  in  the  U.S.,  under  continuing 
contract^)  with  Little  Brownie  Bakers, 
of  Louisville,  KY. 


MC  96949  (Sub-4),  filed  November  20. 
1981.  Applicant:  POST  ROAD  STAGES. 
INC,  1105  Strong  Rd.,  South  Windsor, 

CT  06074.  Representative:  Robert  J. 
Brooks.  Suite  1111. 1828  L  St..  NW.. 
Washington,  DC  20036,  (202)  466-3892. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
points  in  MA,  RI,  and  CT,  and  extending 
to  points  in  the  U.S.  Condition:  The 
person  or  persons  who  appear  to  be 
engaged  in  common  control  of  another 
regulated  carrier  must  either  file  an 
application  under  49  U.S.C  11343(a)  or 
submit  an  affidavit  indicating  why  such 
approval  is  unnecessary  to  the 
Secretary’s  office.  In  order  to  expedite 
issuance  of  any  authority,  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  application^)  for  common  control  to 
Team  5,  Room  6370. 

MC  105269  (Sub-105),  filed  July  28, 

1981,  previously  noticed  in  Federal 
Register  issue  of  August  19, 1981. 
Applicant:  GRAFF  TRUCKING 
COMPANY,  INC.,  2110  Lake  St.,  P.O. 

Box  986,  Kalamazoo,  MI  49005. 
Representative:  Edward  Malinzak,  900 
Old  Kent  Bldg.,  Grand  Rapids,  MI  49503, 
(616)  459-6121.  Transporting  paper  and 
paper  products,  between  points  in  the 
U.S.  (except  AK  and  HI).  Condition: 
Subject  to  coincidental  cancellation  at 
applicant’s  written  request  of  the 
certificate  issued  in  this  proceeding 
October  20, 1981. 

Note. — This  republication  changes  the 
territorial  and  commodity  description. 

MC  105269  (Sub-108),  filed  November 

24, 1981.  Applicant  GRAFF  TRUCKING 
COMPANY,  INC.  2110  Lake  St,  P.O. 

Box  986,  Kalamazoo,  MI  49005. 
Representative:  Edward  Malinzak,  900 
Old  Kent  Bldg.,  Grand  Rapids,  MI  49503, 
616-459-6121.  Transporting  paper  and 
paper  products,  between  points  in 
Jackson  County,  IN  and  Sumter  County, 
AL  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  in  and  east  of  CO,  NE, 
ND,  OK,  SD.  and  TX. 

MC  108119  (Sub-286),  filed  November 

24, 1981.  Applicant:  E.  L  MURPHY 
TRUCKING  COMPANY,  P.O.  Box  43010, 
St.  Paul,  MN  55164.  Representative: 
Andrew  R.  Clark,  1600  TCF  Tower, 
Minneapolis,  MN  55402,  (612)  333-1341. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  the 
U.S.,  under  continuing  contracts),  with 
Chandler  Corporation,  of  Boise,  ID. 

MC  119788  (Sub-1),  filed  November  24, 
1981.  Applicant:  SINGER  INTERSTATE 
CARRIERS,  INC.,  17  Passaic  Ave., 
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Hawthorne,  NJ  07506.  Representative: 
fames  Aldi,  Jr.  (same  address  as 
applicant),  20^-278-8210.  Transporting 
(1)  textile  mill  products,  and  (2)  plastic 
and  plastic  products,  between  points  in 
NJ.  CT.  MA,  RI.  NY.  PA.  DE,  MD.  VA, 

NC.  SC,  GA  and  DC. 

MC 120978  (Sub-36),  filed  November 

24. 1981.  Applicant:  MAYER  TRUCK 
LINE,  INC.,  1203  South  Riverside  Drive, 
famestown,  ND  58401.  Representative: 
Robert  N.  Maxwell,  P.O.  Box  2471, 

Fargo.  ND  58108,  (701)  237-4223. 
Transporting  metal  products,  between 
Minneapolis,  MN,  on  the  one  hand,  and, 
on  the  other,  points  in  IL,  IN,  MI,  and 
OH. 

MC  123329  (Sub-57),  filed  November 

17. 1981.  Applicant:  H.  M.  TRIMBLE  & 
SONS  LTD.,  P.O.  Box  3500,  Calgary 
Alberta,  Canada  TP  2P9.  Representative: 
Ray  F.  Koby,  P.O.  Box  2567,  Great  Falls, 
MT  59403,  (406)  452-6415.  Transporting 
nonmetalic  minerals,  between  ports  of 
entry  on  the  U.S.-Canada  international 
boundary  line,  on  the  one  hand,  and,  on 
the  other,  points  in  WA. 

MC  135399  (Sub-23),  Bled  November 

13. 1981.  Applicant:  HASKINS 
TRUCKING,  INC.,  1208  F.M.  1845,  P.O. 
Drawer  7729,  Longview,  TX  75602. 
Representative:  A.  William  Brackett,  623 
S.  Henderson,  2nd  Floor,  Fort  Worth,  TX 
76104,  817-332-4415.  Transporting 
charcoal,  charcoal  briquetts, 
vermiculite,  activated  carbon,  hickory 
chips,  lighter  fluid,  charcoal  grills,  and 
accessories,  materials  and  supplies 
used  in  the  manufacture  and 
distribution  thereof,  between  points  in 
Marion  County,  FL;  Winn  Parish,  LA; 
Stark  County,  ND;  Isanti  County,  MN; 
Butler.  Osage  and  Tanney  Counties, 

MO;  Clarke  County,  MS;  Delaware 
County,  NYr  Jackson  County,  OR  and 
Waupaca  County,  WI,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 

MC  143658  (Sub-2),  filed  November  24, 
1981.  Applicant:  SIERRA  TRUCKING, 
INC.,  1490  E.  Second,  Reno,  NV  89502. 
Representative:  Mike  Soumbeniotis,  Box 
646.  Carson  City,  NV  89702,  702-882- 
0202.  Transporting  chemicals  and 
related  products,  between  points  in  AZ, 
CA,  ID.  NV,  OR  and  UT. 

MC  146728  (Sub-6),  filed  November  25, 
1981.  Applicant:  GOLDEN  BROS.,  INC., 
234  East  McClure  St.,  Kewanee,  IL  61443. 
Representative:  Abraham  A.  Diamond, 
29  South  LaSalle  St.,  Chicago,  IL  60603, 
312-236-0548.  Transporting  iron  and 
steel  articles,  between  points  in  the  U.S. 
under  continuing  contract(s)  with  All 
Metals  Services  and  Warehousing,  Inc. 
of  Marietta,  GA. 
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Decided:  December  7, 1981. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce;  and  Dowell. 

MC  145108  (Sub-60),  filed  November 

24. 1981.  Applicant:  BULLET  EXPRESS, 
INC.,  P.O.  Box  289,  Bay  Ridge  Station, 
Brooklyn,  NY  11220.  Representative: 
Robert  L  Van  Buren  5600  First  Avenue, 
Brooklyn,  NY  11220,  (212)  492-7332. 
Transporting  rubber  and  plastic 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Alpha 
Chemical  and  Plastic  Corp.,  of  Newark, 
NJ. 

MC  147499  (Sub-7),  filed  November  24, 
1981.  Applicant:  D.  H.  TRANSFER,  INC., 
671  M-73,  Iron  River,  MI  49935. 
Representative:  Donald  Hooper  (same 
address  as  applicant),  906-265-9329. 
Transporting  (1)  lumber  and  wood 
products,  and  millwork,  (2)  such 
commodities  as  are  dealt  in  or  used  in 
the  manufacture,  distribution  or 
installation  of  flooring  systems,  between 
points  in  Forest  County,  WI  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  147978  (Sub-9),  filed  November  24, 
1981.  Applicant:  SYSTEM  REEFER 
SERVICE.  INC,  4814  Lincoln  Ave., 
Cypress,  CA  90630.  Representative: 
Dixie  C.  Newhouse,  1329  Pennsylvania 
Ave.,  P.O.  Box  1417,  Hagerstown,  MD 
21740,  (301)  797-6060.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
household  and  electrical  appliances, 
between  Summit  County,  OH,  on  the 
one  hand,  and,  on  the  other,  points  in 
WA,  OR.  ID.  MT.  WY,  UT,  NM,  AZ,  NV, 
CA,  and  CO. 

MC  149199  (Sub-11),  filed  November 

20. 1981.  Applicant:  FRONTIER 
EXPRESS,  INCORPORATED,  d.b.a.  D  & 
M  TRANSPORTATION,  905  S.W. 
Second,  Oklahoma  City,  OK  73109. 
Representative:  G.  Timothy  Armstrong, 
200  North  Choctaw,  P.O.  Box  1124,  El 
Reno,  OK  73036,  (405)  262-1322. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  air  handling  equipment 
and  supplies,  between  points  in 
Kaufman  County,  TX,  and  Kay  County, 
OK,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  153608,  filed  November  16, 1981. 
Applicant:  DOVER  TRUCKING 
COMPANY,  P.O.  Box  575,  Dover,  DE 
19901.  Representative:  Chester  A. 
Zyblut,  3665  Executive  Bldg., 
Washington,  D.C.  20005,  202-296-3555. 
Transporting  (1)  telephone  equipment 
and  (2)  materials  and  supplies  used  in 
construction  and  maintenance  of 
telephone  equipment,  between  Dover, 


DE,  on  the  one  hand,  and.  on  the  other, 
points  in  Kent  and  Sussex  Counties,  DE, 
and  (3)  general  commodities  (except 
classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  Dover,  DE,  on 
the  one  hand,  and,  on  the  other,  points 
in  DE,  located  south  of  the  Chesapeake 
and  Delaware  Canal. 

MC  155658  (Sub-5),  filed  November  24, 
1981.  Applicant:  D.  F.  SYSTEM,  INC., 

875  Providence  Highway,  Dedham,  MA 
02026.  Representative:  Robert  G.  Parks, 

20  Walnut  Street.  Suite  101,  Wellesley 
Hills,  MA  02181,  (617)  235-5571. 
Transporting  pulp,  paper  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Marcal  Paper  Mills,  Inc.,  of  Elmwood 
Park,  NJ.  Condition:  The  person  or 
persons  who  appear  to  be  engaged  in 
common  control  of  another  regulated 
carrier  must  either  file  an  application 
under  49  U.S.C.  11343(a)  or  submit  an 
affidavit  indicating  why  such  approval 
is  unnecessary.  In  order  to  expedite 
issuance  of  any  authority  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  application(s)  for  common  control  to 
team  5,  Room  6370. 

MC  158959,  filed  November  20, 1981. 
Applicant:  RINEHART’S  MEAT 
PROCESSING,  INC.,  SR  2,  Branson,  MO 
65616.  Representative:  Charles  J.  Fain, 

333  Madison  St.,  Jefferson  City,  MO 
65101,  (314)  635-4115.  Transporting 
meat,  meat  products,  and  meat 
byproducts,  and  articles  distributed  by 
meat-packing  houses,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Consumers  Market,  Inc.,  and  Ozark 
Food  Sales,  Inc.,  both  of  Springfield, 

MO. 

MC  159158,  filed  November  24, 1981. 
Applicant:  B  &  R  HAULING.  INC.,  Rt.  1, 
Box  187,  Hague,  VA  22469. 
Representative:  James  T.  Royall  (same 
address  as  applicant),  (804)  472-3821. 
Transporting  lumber  and  wood 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Walker  Land  &  Lumber  Company  of 
Millers  Tavern,  VA. 

MC  159359,  filed  November  19, 1981. 
Applicant:  MAINE  CHARTER  SERVICE, 
INC.,  195  St.  John  St..  Portland,  ME. 
04103.  Representative:  Anthony  E. 
Quatrano,  Jr.,  36  Penwood  Dr.,  Portland, 
ME  04102,  207-775-1954.  Transporting, 
passengers  and  their  baggage  in  the 
same  vehicle  with  passengers,  in  special 
operations,  limited  to  the  transportation 
of  14  passengers  (excluding  the  driver) 
in  the  vehicle,  beginning  and  ending  at 
points  in  Cumberland  County,  ME  and 
extending  to  Logan  International  Airport 
at  Boston,  MA. 
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MC 159378,  filed  November  20, 1981. 
Applicant:  LON-TEX  CORP.,  15025 
Hamlin  St.,  Van  Nuys,  CA  91411. 
Representative:  John  Townrow,  (same 
address  as  applicant),  (213)  989-0589. 
Transporting  plastic  products  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  GTR  Plastic  Film 
Company  of  Newcomerstown,  OH. 

MC  159398,  filed  November  20. 1981. 
Applicant:  TALOREM,  LTD.,  d.b.a. 
FLEET  LINE  EXPRESS,  155  Sansome  St., 
San  Francisco,  CA  94104. 

Representative:  William  E.  Gore,  (same 
address  as  applicant),  (415)  421-4737. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  in  bulk), 
between  points  in  the  U.S.  in  and  west 
of  MN,  IA,  MO,  AR,  and  LA. 

MC  159399,  filed  November  20, 1981. 
Applicant:  JAMES  D.  OLSON,  d.b.a. 
TREE  LINE  TRANSPORTATION,  8061 
Jordan  S.E.,  Salem,  OR  97301. 
Representative:  John  H.  King,  50015  S.E. 
Coalman  Rd.,  Sandy,  OR  97055,  (503) 
668-4742.  Transporting  pulp,  paper  and 
related  products  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Publishers  Paper  Company  of  Lake 
Oswego,  OR,  and  Sonoco  Products 
Company  of  Vancouver,  WA. 

MC  159419,  filed  November  24, 1981. 
Applicant:  ARIZONA  REFRIGERATED 
FREIGHT,  2401  S.  19th  Ave.,  Phoenix, 

AZ  85009.  Representative:  A.  Michael 
Bernstein,  1441  E.  Thomas  Rd.,  Phoenix, 
AZ  85014,  (602)  264-4891.  Transporting 
(1)  meat  and  meat  byproducts,  between 
points  in  Maricopa  County,  AZ,  on  the 
one  hand,  and,  on  the  other,  points  in 
CA,  NV,  CO,  and  TX,  and  (2)  such 
commodities  as  are  dealt  in  or  used  by 
retail  or  wholesale  grocery,  department, 
hardware,  and  discount  stores,  between 
points  in  AZ  and  CA. 

MC  159448,  filed  November  25, 1981. 
Applicant:  CARLYLE 
MANUFACTURING  CO.,  INC.,  Piermont 
Rd.,  Rockleigh,  NJ  07647.  Representative: 
George  A.  Olsen,  P.O.  Box  357, 
Gladstone,  NJ  07934,  (201)  435-7140. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Carlee 
Corporation,  of  Rockleigh,  NJ. 

Volume  No.  OPY-5-221 

Decided:  December  8, 1981. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

MC  58189  (Sub-3),  filed  November  27, 
1981.  Applicant:  ASTRO  EXPRESS, 

INC.,  41  Turnpike  Rd.,  Fayville,  MA 
01745.  Representative:  Frank  J.  Weiner, 
15  Court  Sq.,  Boston,  MA  02108, 617- 


742-3530.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  MA. 
Condition:  Any  certificate  issued  in  this 
proceeding  is  subject  to  the  prior  or 
coincidental  cancellation,  at  applicant's 
written  request,  of  all  existing 
certificates  of  Registration. 

MC  135288  (Sub-8),  filed  November  25, 
1981.  Applicant:  McGILL’S  TAXI  AND 
BUS  LINES,  INC.,  d-b.a.  ASHEBORO 
COACH  CO.,  P.O.  Box  826,  Asheboro, 

NC  27203.  Representative:  Wilmer  B. 

Hill,  805  McLachlen  Bank  Bldg.,  666 
Eleventh  St.,  NW.,  Washington,  DC 
20001,  (202)  628-9243.  Transporting 
passengers  and  their  baggage,  in  charter 
and  special  operations,  beginning  and 
ending  at  points  in  Burke,  Cabarrus, 
Catawba,  Davie,  and  Mecklenburg 
Counties,  NC,  and  Chesterfield,  Dillon, 
Lancaster,  Marlboro,  and  York  Counties, 
SC,  and  extending  to  points  in  the  U.S. 

MC  138469  (Sub-276),  filed  November 

27. 1981.  Applicant:  DONCO  CARRIERS. 
INC.,  P.O.  Box  75354,  Oklahoma  City, 

OK  73107.  Representative:  Jack  H. 
Blanshan,  205  W.  Touhy  Ave.,  Suite  200- 
A,  Park  Ridge,  IL  60068,  (312)  698-2235. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  in  bulk), 
between  points  in  the  U.S. 

MC  141318  (Sub-14),  filed  November 

30. 1981.  Applicant:  WEATHER  SHIELD 
TRANSPORTATION,  LTD.,  Box  Ltd., 

129  No.  Main  St.,  Medford,  WI 54451. 
Representative:  Robert  S.  Lee,  1600  TCF 
Tower,  121  So.  8th  St.,  Minneapolis,  MN 
55402,  612-333-1341.  Transporting  salt 
and  salt  products  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Hardy  Salt  Company  of  St  Louis,  MO. 

MC  145039  (Sub-3),  filed  November  19, 
1981.  Applicant:  B  &  H  PIGGYBACK 
SERVICE,  INC.,  P.O.  Box  4096,  North  . 
Station,  Winston-Salem,  NC  27105. 
Representative:  Terrell  C.  Clark,  P.O. 
Box  25,  Stanleytown,  VA  24168,  (703) 
629-2819.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  NC  and 
VA. 

MC  146998  (Sub-3),  filed  November  19, 
1981.  Applicant  SERVALL 
TRANSPORT,  LIMITED,  123  Rexdale 
Boulevard,  Rexdale,  Ontario,  Canada 
M9W 1P3.  Representative:  John  W. 
Bryant  900  Guardian  Bldg.,  Detroit,  MI 
48226,  (313)  963-3750.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  the  ports  of 
entry  on  the  international  boundary  line 
between  the  United  States  and  Canada 
at  points  in  ML  on  the  one  hand,  and,  on 
the  other,  Detroit  MI. 


MC  149608  (Sub-3),  filed  November  24, 
1981.  Applicant  REBEL  EXPRESS 
COMPANY,  6241  North  Dixie  Highway, 
Fort  Lauderdale,  FL  33334. 
Representative:  David  A.  Turano,  100  E. 
Broad  St,  Columbus,  OH  43215,  (614) 
228-1541.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  continuing  contracts)  with  Kaiser 
Aluminum  &  Chemical  Corporation  of 
Oakland,  CA. 

MC  150189  (Sub-5),  filed  November  30, 
1981.  Applicant:  R.  G.  BERRY,  P.O.  Box 
8,  Shawn eetown,  IL  62984. 
Representative:  Edwin  M.  Snyder,  P.O. 
Box  45538,  Dallas.  TX  75245,  214-358- 
3341.  Transporting  food  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Rainbow  Products,  Inc.  of  Clearwater, 

FL. 

MC  150339  (Sub-41),  filed  November 

30, 1981.  Applicant  PIONEER 
TRANSPORTATION  SYSTEMS,  INC.. 
151  Easton  Blvd.,  Preston,  MD  21655. 
Representative:  Stephen  J.  Hammer 
(same  address  as  applicant),  (301)  673- 
7151.  Transporting  (1)  chemicals  and 
related  products,  and  (2)  metal  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Hammond 
Lead  Products,  Inc.,  of  Hammond,  IN. 

MC  155998  (Sub-2),  filed  November  30, 
1981.  Applicant  J  &  M  TOURS,  5910 
Karjala  Rd.,  Aberdeen,  WA  98520. 
Representative:  Cliff  Jako  (same  address 
as  applicant),  206-532-6723.  To  operate 
as  a  broker  at  Aberdeen,  WA  in 
arranging  the  transportation  of 
passengers  and  their  baggage  in  the 
same  vehicle  with  passengers,  beginning 
and  ending  at  Aberdeen,  WA  and 
extending  to  Reno,  NV. 

MC  158069,  filed  November  30, 1981. 
Applicant:  DUPRE  TRANSPORT,  INC., 
166  West  Bellvue  St.,  Opelousas,  LA 
70580.  Representative:  David  J.  Halpern, 
3636  North  Causeway,  Suite  100, 

Metarie,  LA  70002,  504-835-6705. 
Transporting  petroleum  products, 
between  points  in  Jefferson  Davis 
Parish,  LA,  on  the  one  hand,  and,  on  the 
other,  points  in  TX  and  MS. 

MC  158948  (Sub-1),  filed  November  30, 
1981.  Applicant:  WILLIAM  O.  COLLIC, 
SR.,  d.b.a.  M  &  W  ENTERPRISES,  509 
Laurel  Avenue,  Bridgeport,  CT  06605. 
Representative:  William  O.  Collie,  Sr. 
(same  address  as  applicant),  (203)  334- 
8905.  Transporting  chemicals  and 
related  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Eastern  Foam  Systems,  Inc.,  of 
Bridgeport,  CT. 

MC  159438,  filed  November  24, 1981. 
Applicant:  FREIGHT  EXPRESS.  INC, 
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1511  Lakeside  Ave.,  Cleveland,  OH 
44115.  Representative:  Walter  L. 

Stiegele,  7022  Edgecliff  Dr.,  Parma,  OH 
44134,  216-842-3217.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission,  and 
commodities  in  bulk),  between  points  in 
Cuyahoga,  Summit,  and  Loraine 
Counties,  OH  on  the  one  hand,  and,  on 
the  other,  points  in  MI,  IN,  IL,  KY,  PA, 
and  NY. 

N?IC  159468,  filed  November  27, 1981. 
Applicant:  BARBARA  B.  SMITH,  d.b.a. 
DELAWARE  DIVERSIONS,  2908 
Mattahoon  Road,  Wilmington,  DE 19808. 
Representative:  Thomas  N.  Willess,  1000 
Sixteenth  Street,  NW.,  Suite  502,  Solar 
Bldg.,  Washington,  DC  20036,  (202)  783- 
8131.  To  operate  as  a  broker  at 
Wilmington,  DE,  in  arranging  for  the 
transportation  of  passengers  and  their 
baggage,  in  special  and  charter 
operations,  between  points  in  New 
Castle  County,  DE,  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc  81-35774  Filed  12-14-81;  8:45  am) 

BILLING  CODE  7035-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Senior  Executive  Service 

December  10, 1981. 

On  or  about  December  31, 1981  the 
Agency  for  International  Development 
will  issue  performance  pay  bonuses  to 
career  members  of  its  Senior  Executive 
Service. 

|an  Barrow, 

Executive  Secretary,  Performance  Review 
Board,  Agency  for  International  Development. 

(FR  Doc.  81-35797  Filed  12-14-81;  8:45  am) 

BILLING  CODE  4710-02-M 


DEPARTMENT  OF  JUSTICE 

Proposed  Consent  Decree  in  Action  to 
Enjoin  Discharge  of  Air  Pollutants  at 
Chromium  Mining  and  Smelting  Corp., 
in  Memphis,  Tenn. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  Notice  - 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Chromium 
Mining  and  Smelting  Corp. 

(Chromasco),  Civil  Action  No.  80-2174W 
has  been  lodged  with  the  District  Court 
for  the  Western  District  of  Tennessee. 

The  proposed  consent  decree  requires 
Chromasco  to  achieve  compliance  with 
the  Tennessee  SIP  regulations  on  visible 


and  particulate  emissions  within  60  days 
after  startup  of  each  of  the  four  involved 
furnaces  at'its  ferroalloy  manufacturing 
plant  in  Shelby  County,  Tenn. 

Chromasco  will  also  pay  a  penalty  of 
$40,000.  In  addition,  Chromasco  was 
required  to  install  a  bag  house  collector 
at  the  tapping  stations  for  the  four 
involved  furnaces.  The  decree  sets  forth 
stipulated  penalties  for  every  day  that 
any  source  emission  point  fails  to 
achieve  and  maintain  compliance 
beyond  the  applicable  dates,  and  for 
violations  of  reporting  requirements. 

The  decree  also  contains  testing 
procedures  and  reporting  requirements. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Tennessee,  1026  Federal  Office  Bldg., 
Memphis,  Tennessee  38103;  at  the 
Region  IV  office  of  the  Environmental 
Protection  Agency,  Enforcement 
Division,  345  Courtland  Street,  N.E., 
Atlanta,  Georgia  30308;  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1254, 
10th  and  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20530.  The 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree.  Comments 
should  be  addressed  to  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  of  America 
v.  Chromium  Mining  and  Smelting 
Corp.,  Civil  Action  No.  80-2174W,  D.J. 
Reference  No.  90-5-2-1-269.  In 
requesting  a  copy,  please  enclose  a 
check  or  money  order  in  the  amount  of 
$1.20  (10  cents  per  page  reproduction 
cost)  payable  to  the  Treasurer  of  the 
United  States. 

Carol  E.  Dinkins, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  81-35759  Filed  12-14-81;  8:45  am] 

BILLING  CODE  4410-01-41 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Steering  Subcommittee;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  January  5, 1982, 10:00 
a.m.,  N3437  A&B,  Frances  Perkins, 
Department  of  Labor  Building,  200 


Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The  Committee  will 
hear  and  discuss  sensitive  and  confidential 
matters  concerning  U.S.  trade  negotiations 
and  trade  policy. 

For  further  information  contact: 

Joseph  S.  Papovich,  Executive  Secretary, 
Labor  Advisory  Committee,  Phone:  (202) 
523-6565. 

December  8, 1981. 

Signed  at  Washington,  D.C.  this  8th  day  of 
December  1981 
Robert  W.  Searby, 

Deputy  Under  Secretary,  International 
Affairs. 

[FR  Doc.  81-35812  Filed  12-14-81: 8:45  am) 

BILLING  CODE  4510-23-M 


Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 

On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  Subpart 
O  sets  forth  the  State's  schedule  for  the 
adoption  of  Federal  standards.  By  letters 
dated  March  4, 1981  from  Commissioner 
Harvey  A.  Epstein,  Maryland  Division  of 
Labor  &  Industry  to  David  H.  Rhone, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
comparable  to  (1)  29  CFR  1910.423 
pertaining  to  amendments  and 
corrections  to  Commercial  Diving 
Operations  as  published  in  the  Federal 
Register  (45  FR  41634)  dated  June  20, 
1980  and  (2)  29  CFR  1910.20;  29  CFR 
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1910.  440(b)(2)  and  (b)(4);  29  CFR 
1910.10Gl(i)(2)  and  (j)(6)(ii);  29  CFR 
1910.1003(g)(2)(ii);  29  CFR 
1910.1004(g)(2)(H);  29  CFR 
1910.1006(g)(2)(H);  29  CFR 
1910.1007(g)(2)(H);  29  CFR 
1910.1008(g)(2)(H);  29  CFR 
1910.1009(g)(2)(H);  29  CFR 
1910.1010(g)(2)(H);  29  CFR 
1910.1011(g)(2)(H);  29  CFR 
1910.1012(g)(2)(H);  29  CFR 
1910.1013(g)(2)(H);  29  CFR 
1910.1014(g)(2)(H);  29  CFR 
1910.1015(g)(2)(H);  29  CFR 
1910.1016(g)(2)(H);  29  CFR 
1910.1017(m)(2),  (m)(3),  (m)(4),  (m)(5)  and 

(m) (5);  29  CFR  1910.1018(q)(3)(ii), 
(q)(3)(iii),  (q)(4)(iv),  and  Appendix  A 
Section  VIII;  29  CFR  1910.1025(n)(4)(ii), 

(n) (4)(iii),  and  (n)(5)(iv);  29  CFR 
1910.1028(l)(3)(ii),  (l)(3)(ii),  (l)(3)(iv), 

(l) (4)(iv)  and  Appendix  A  Section  VII;  29 
CFR  1910.1029(m)(3)(ii),  (m)(3)(iii), 

(m) (3)(iv),  and  (m)(4)(iv);  29  CFR 
1910.1043(k)(3)(ii),  (k)(3)(iii),  (k)(3)(iv), 
and  (k)(4)(iv);  29  CFR  1910.1044(p)(3)(ii), 

(p) (3)(iii),  (p)(3)(iv),  and  (p)(4)(iv);  29 
CFR  1910.1045(q)(4)(ii),  (q)(4)(iii), 

(q) (5)(iv),  and  Appendix  A  Section  VI,  D; 
29  CFR  1910.1046(h)(2)(H)  and  (h)(3)(iv) 
pertaining  to  Access  to  Employee 
Exposure  and  Medical  Records  as 
published  in  the  Federal  Register  (45  FR 
35281)  dated  May  23, 1980.  These 
standards,  which  are  contained  in 
COMAR  09.12.31  Maryland 
Occupational  Safety  and  Health 
Standards,  were  promulgated  after 
public  hearings  on  December  26, 1980 
pursuant  to  Article  41,  §  25F(E), 
Annotated  Code  of  Maryland  and 
effective  February  20, 1981. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  Standards  and 
accordingly  should  be  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  3535  Market 
Street,  Suite  2100,  Philadelphia,  PA 
19104;  Office  of  the  Commissioner  of 
Labor  and  Industry,  203  East  Baltimore 
Street,  Baltimore,  MD  21202;  and  the 
Office  of  State  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 

Room  N-3619,  Third  Street  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 


expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

(1)  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
Law  including  meeting  requirements  for 
public  participation. 

(2)  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  December 
15, 1981. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Philadelphia,  Pennsylvania  the 
13th  day  of  July  1981. 

David  H.  Rhone, 

Regional  Administrator. 

(FR  Doc.  81-35813  Filed  11-14-81: 8:45  am] 

BILLING  COOE  4510-26-M 


Maryland  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 

On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  O  sets  forth  the  State’s  schedule 
for  the  adoption  of  Federal  standards. 

By  letters  dated  September  23  and  24. 
1980  from  Commissioner  Harvey  A. 
Epstein,  Maryland  Division  of  Labor  & 
Industry  to  David  H.  Rhone,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  comparable  to  (1)  29  CFR 
1910.177  pertaining  to  servicing  Multi- 


Piece  Rim  Wheels  as  published  in  the 
Federal  Register  (45  FR  6713-6717)  dated 
January  29, 1980,  and  (2)  29  CFR  1910. 
19(f),  29  CFR  1910.1043,  and  an 
amendment  to  29  CFR  1910.1000 
pertaining  to  Occupational  Exposure  to 
Cotton  Dust  as  published  in  the  Federal 
Register  (43  FR  27394)  dated  June  23, 
1978.  These  standards,  which  are 
contained  in  COMAR  09.12.31  Maryland 
Occupational  Safety  and  Health 
Standards,  were  promulgated  after 
public  hearings  on  June  4,  and  July  23, 
1980  pursuant  to  Article  41,  §  25F(e), 
Annotated  Code  of  Maryland  and 
effective  August  22, 1980. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  should  be  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
the  standards  supplement,  along  with 
the  approved  plan,  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  the  Regional  Administrator,  3535 
Market  Street,  Suite  22100,  Philadelphia, 
PA  19104;  Office  of  the  Commissioner  of 
Labor  and  Industry,  203  East  Baltimore 
Street,  Baltimore,  MD  21202;  and  the 
Office  of  State  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 

Room  N-3619,  Third  Street  and 
Constitution  Avenue,  N.W.  Washington, 
D.C.  20210. 

4.  Public  participation.  Under  29  CFR 
1653.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  pubUshing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  December 
15, 1981. 

(Sec.  18.  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667) 
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Signed  at  Philadelphia,  PA  this  2nd  day  of 
March  1981. 

David  H.  Rhone, 

Regional  Administrator. 

|FR  Doc.  81-35814  Filed  13-14-81;  8:45  am| 

BILLING  CODE  4510-26-M 


Office  of  Pension  and  Welfare  Benefit 
Programs 

[Prohibited  Transaction  Exemption  81-118; 
Exemption  Application  No.  D-2591] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Charles  O.  Bruce,  Jr.,  M.D.,  P.S.C. 
Pension  Trust  Located  in  Louisville, 

KY 

AGENCY:  Department  of  Labor,  P  &  WBP. 
action:  Grant  of  individual  exemption. 

summary:  This  exemption  will  permit 
the  sale  of  an  improved  parcel  of 
property  (the  Property)  by  the  Charles 
O.  Bruce,  Jr.,  M.D.,  P.S.C.  Pension  Trust 
(the  Plan)  to  Dr.  Charles  O.  Bruce,  Jr. 

(Dr.  Bruce),  a  party  in  interest  with 
respect  to  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Stander  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  (202)  523-8681.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 
October  20, 1981,  notice  was  published 
in  the  Federal  Register  (46  FR  51502)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the  above- 
described  transaction.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  a  copy  of  the  notice 
has  been  provided  to  all  interested 


persons  in  compliance  with  the 
requirements  set  forth  in  the  notice  of 
proposed  exemption.  No  public 
comments  and  no  requests  for  a  hearing 
were  received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  die  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(b)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(f)  of  the  Code 

(3)  This  exemption  is  supplemental  to, 
•  and  not  in  derogation  of,  any  other 

provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 


entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406  (b)(1)  and  (B)(2)  of  the  Act 
and  the  sanctions  resutling  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  of  the  Property  by  the 
Plan  to  Dr.  Bruce  for  $50,000  provided 
that  this  amount  is  not  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  9th  day  of 
December  1981. 

Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  81-35801  Filed  12-14-81:  8:45  am| 
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(Application  No.  D-2748] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Chemical 
Distributors,  Inc.  Employee  Stock 
Bonus  Plan  Located  In  Phoenix, 
Arizona 

AGENCY:  Department  of  Labor,  P&WBP. 
ACTION:  Notice  of  Proposed  Exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  befoite  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  sale  of  the  assets  of 
Chemical  Distributors,  Inc.  (the 
Employer)  to  Early  California  Industries, 
Inc.  (ECI)  through  the  assumption  of  all 
of  the  liabilities  of  the  Employer  and 
additional  consideration  of  $7,420,000. 
The  additional  consideration  consists  of 
cash  and  installment  obligations  and 
includes  an  extension  of  credit  by  the 
Chemical  Distributors,  Inc.  Employee 
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Stock  Bonus  Plan  (the  Plan)  to  ECI,  a 
party  in  interest  with  respect  to  the  Plan. 
The  proposed  exemption,  if  granted, 
would  affect  the  Plan,  the  Employer, 

ECI,  and  any  other  parties  participating 
in  the  transactions. 

EFFECTIVE  DATE:  If  granted,  the 
exemption  will  be  effective  April  20, 

1981. 

date:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  January  29, 

1982. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-2748.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  ECI,  pursuant 
to  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  an  employee  stock 
bonus  and  savings  plan  with  117 


participants.  The  Plan’s  assets  consist 
entirely  of  714,812  shares  of  common 
stock  of  the  Employer  (the  Stock)  which 
constitutes,  as  of  March  13, 1981, 
approximately  46%  of  the  total  number 
of  shares  outstanding.  The  Plan  is 
administered  by  an  administrative 
committee  consisting  of  three 
shareholders  and  employees  of  the 
Employer,  Messrs.  Lewis  Dillon,  Paul 
Rydin  and  Terry  Brinson.  The  trustee  of 
the  Plan  is  the  Valley  National  Bank  of 
Arizona  (the  Bank).  The  Bank  maintains 
a  commercial  baulking  relationship  with 
the  Employer. 

2.  The'  Employer  is  an  employee- 
owned  corporation  engaged  in  the 
manufacture  and  distribution  of 
agricultural  chemicals  and  related 
products.  The  Employer  was 
incorporated  under  Arizona  law  in  1979 
when  it  acquired  with  employee  funds 
and  a  loan,  all  of  the  assets  of  a 
California  corporation  also  called 
Chemical  Distributors,  Inc.  All  of  the 
outstanding  shares  of  Stock  are 
employee  owned  or  owned  by  the  Plan. 
None  of  the  shares  were  registered 
under  the  Securities  Act  of  1933,  as 
amended,  or  the  Arizona  Securities  Act 
but  were  issued  predicated  upon  an 
exemption  from  registration  under  these 
Acts.  Therefore,  none  of  the  shares  are 
freely  marketable  or  transferable.  As  of 
December  31, 1980,  the  net  worth  of  the 
Employer  was  $2,524,821  equal  to  $1.64 
per  share  on  the  1,541,662  shares  then 
outstanding.  As  of  March  13, 1981, 
officers  and  directors  of  the  Employer 
collectively  owned  directly  253,015 
shares  of  Stock  and  109,193  shares  of 
Stock  through  the  Plan.  This  amount 
constitutes  approximately  27  percent  of 
the  total  shares  of  Stock  outstanding. 

3.  On  March  2, 1981,  an  Agreement  for 
Purchase  of  Assets  was  proposed  (the 
Agreement)  whereby  all  of  the  assets  of 
the  Employer  would  be  purchased  by 
ECI  through  the  assumption  of  the 
Employer’s  liabilities  and  the  payment 
of  $7,420,000.  ECI  is  a  publicly  held 
corporation  engaged  primarily  in  the 
food  processing  business.  For  its  fiscal 
year  ended  March  31, 1981,  ECI  had 
approximately  $2.2  mililion  net  income 
on  sales  of  $190,495,000.  As  of  March  31, 
1981,  ECI’s  net  worth  was  $27,576,000. 

4.  On  April  20, 1981  a  meeting  of  the 
shareholders  of  the  Employer  was  held 
to  consider  the  proposed  purchase  by 
ECI.  Shareholders  of  record  on  March 
13, 1981  were  entitled  to  vote.  At  that 
meeting  99.87  percent  of  the  total 
outstanding  shares,  including  all  of  the 
shares  held  by  officers,  directors  and  the 
trustee  of  the  Plan  were  voted  in  favor 
of  the  proposed  purchase.  There  were  no 
votes  cast  against  the  proposed 
transaction.  The  Bank  had  solicited  the 


proxies  of  Plan  participants.  The  Bank 
as  trustee  of  the  Plan  voted  all  of  the 
shares  held  by  the  Plan  in  favor  of  the 
transaction  based  upon  the  Bank’s 
receipt  of  710.132  fayorable  votes  with 
no  negative  votes.  The  purchase  was 
completed  on  June  3, 1981  on  receipt  of  a 
favorable  determination  as  to  the 
fairness  of  the  terms  and  conditions  of 
the  transaction  by  the  California 
Corporation  Commissioner. 

5.  The  Agreement  provides  that  of  the 
payment  of  $7,420,000,  $1,634,173  is 
payable  in  cash  at  closing,  $784,403  is 
payable  in  four  quarterly  installments  of 
$196,000  during  the  year  following  the 
sale  and  $5,001,423  plus  interest  at  the 
rate  of  11.788  percent  per  annum  is 
payable  starting  15  months  after  the  sale 
in  32  equal  quarterly  installments  of 
principal  and  interest  The  payment  of 
$7,420,000  amounts  to  $4.54  for  each  of 
the  total  shares  of  Stock  outstanding  as 
of  June  3, 1981.  An  independent 
appraiser  determined  that  as  of 
December  31, 1979,  the  Stock  had  a 
value  of  $2.70  per  share.  The  Stock  was 
initially  issued  to  the  Plan  for  $1.00  per 
share  in  1979  and  subsequent  shares 
were  issued  to  the  Plan  in  1979  at  $2.70. 

6.  Pursuant  to  the  Agreement  the 
employer  has  changed  its  name  to  the 
CD  Dissolution  Corporation  (the 
Corporation).  As  part  of  the  winding  up 
and  liquidation  process  the  corporation 
will,  within  12  months  after  closing, 
distribute  its  remaining  assets  (the 
obligations  of  ECI)  to  a  liquidation  trust 
(the  Liquidation  Trust).  All  of  the 
shareholders,  including  the  Plan,  will 
have  a  beneficial  interest  in  the 
Liquidation  Trust  in  proportion  to  their 
Stock  as  of  June  3, 1981,  and  will  receive 
from  the  liquidation  trustee  the 
installment  payments  from  ECI  as  they 
are  paid.  After  turning  over  its  assets 
and  winding  up  any  other  necessary 
business  the  corporation  will  be 
dissolved.  The  Plan  will  retain  its  status 
as  a  qualified  plan  under  section  401(a) 
of  the  Code. 

7.  An  exemption  is  requested  for  the 
Plan’s  acceptance  of  ECI’s  offer 
including  the  extension  of  credit  by  the 
Plan  to  ECI  in  connection  with  the 
installment  obligations.  Because  the 
participants  in  the  Plan  will  be 
employees  of  Chemonics  Industries,  Inc.. 
a  wholly-owned  subsidiary  of  ECI,  at 
the  time  of  distribution  of  the 
obligations,  ECI  may  be  considered  a 
party  in  interest  as  described  in  section 
3(14)(C)  of  the  Act.  Accordingly,  the 
Plan's  acceptance  of  ECI's  offer  and  the 
extension  of  credit  by  the  Plan  to  ECI 
may  constitute  certain  prohibited 
transactions  as  described  in  section  406 
of  the  Act.  The  applicant  represents  that 
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the  participants  of  the  Plan  may  incur  a 
significant  tax  liability  if  the  Plan  is 
terminated  and  the  installment 
payments  pursuant  to  the  obligations  of 
EC1  are  distributed  directly  to  the  Plan 
participants.  The  Employer  has 
amended  the  Plan  to  provide  for 
distributions  in  assest  other  than  the 
Stock.  The  applicant  represents  that 
Internal  Revenue  Service  approval  of 
such  amendment  is  expected. 

8.  ECI  has  appointed  the  First 
Interstate  Bank  of  Arizona  (First 
Interstate)  to  serve  as  the  liquidation 
trustee.  First  Interstate  does  not 
maintain  any  business  relationship  with 
ECI  or  the  Employer.  First  Interstate  will 
maintain  complete  responsibility  to 
enforce  the  payment  of  the  obligations 
and  to  enforce,  settle  or  compromise  any 
claims  which  may  arise  between  ECI 
and  beneficiaries  of  the  obligations. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  because  (a)  the 
trustee  of  the  Plan  voted  in  favor  of  the 
Agreement  based  upon  the  receipt  of 
proxies  from  Plan  participants;  (b)  the 
Plan  will  receive  for  its  stock  the  same 
consideration  as  all  of  the  other 
shareholders,  including  officers  and 
directors  of  the  Employer;  (c)  the 
California  Corporation  Commissioner 
issued  a  favorable  determination  as  to 
the  fairness  of  the  terms  and  conditions 
of  the  transactions;  and  (d)  an 
independent  party,  first  Interstate,  will 
maintain  complete  responsibility  to 
enforce  the  payment  of  the  obligations 
of  ECI. 

Notice  to  Interested  Persons 

On  or  before  December  28, 1981  notice 
will  be  provided  to  all  participants  of 
the  Plan  who  are  currently  employed  by 
the  Employer  on  a  bulletin  board  at  the 
Employer’s  principal  location.  Other 
participants  not  currently  in  the  employ 
of  the  Employer  will  be  provided  notice 
by  first  class  mail.  Such  notice  will 
include  a  copy  of  the  notice  of  pendency 
as  published  in  the  Federal  Register  and 
contain  a  statement  informing  interested 
persons  of  their  rights  to  comment  on  or 
request  a  hearing  with  regard  to  the 
proposed  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 


which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  soley  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer’s 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA 
Procedures  75-1  (40  FR 18471,  April  28, 
1975).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 


and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  of  the  assets 
of  the  Employer  of  ECI  through  the 
assumption  of  all  of  the  liabilities  of  the 
Employer  and  the  additional 
consideration  of  $7,420,000  including  the 
extension  of  credit  by  the  Han  to  ECI 
provided  that  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Plan  as  those  the  Plan  would  have 
received  in  a  transaction  with  an 
unrelated  party  at  the  time  of  the  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction 
which  is  the  subject  of  this  exemption. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
December,  1981. 

Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  81-35803  Filed  12-14-81;  8:45  am) 

BILLING  CODE  4510-29-M 


[Prohibited  Transaction  Exemption  81-117; 
Exemption,  Application  Nos.  D-2323  and  D- 
2324] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  Nathan 
Shlim,  M.D.,  P.C.,  Amended  and 
Restated  Money  Purchase  Pension 
Plan  and  Nathan  Shlim,  M.D.,  P.C., 
Defined  Benefit  Pension  Plan  Located 
in  Portland,  Oreg. 

agency:  Department  of  Labor,  P  &  WBP. 
action:  Grant  of  Individual  Exemption. 

SUMMARY:  This  exemption  would 
exempt  the  proposed  sale  of  an  interest 
in  a  joint  venture  by  the  Nathan  Shlim, 
M.D.,  P.C.  Amended  and  Restated 
Money  Purchase  Pension  Plan  and 
Nathan  Shlim,  M.D.,  P.G.  Defined  Benefit 
Pension  Plan  (the  Plans)  to  Dr.  Nathan 
Shlim  (Dr.  Shlim),  the  administrator  and 
trustee  of  the  Plans  and  therefore  a 
disqualified  person  with  respect  to  the 
Plans. 

FOR  FURTHER  INFORMATION  CONTACT. 

Alan  H.  Levitas  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  (202)  523-8884.  (This  is  not  a 
toll-free  number.) 
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SUPPLEMENTARY  INFORMATION:  On 

October  27, 1981,  notice  was  published 
in  the  Federal  Register  (46  FR  52458)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
for  the  transaction  described  in  an 
application  fried  by  legal  counsel  for 
Nathan  Shlim,  M.D.,  P.C.  (the  Employer). 
The  notice  set  forth  a  summary  of  facts 
and  representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C. 

Since  Dr.  Shlim  is  the  only  participant  in 
the  Plans  and  the  sole  stockholder  of  the 
Employer,  it  was  determined  that  there 
was  no  need  to  distribute  the  notice  of 
pendency  to  interested  persons.  No 
public  comments  and  no  requests  for  a 
hearing  were  received  by  the 
Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978,  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  4975(c)(2)  of  the  Code  does  not 
relieve  a  fiduciary  or  disqualified  person 
with  respect  to  a  plan  to  which  the 
exemption  is  applicable  from  certain 
other  provisions  of  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply;  nor  does  the 
fact  the  transaction  is  die  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 
satutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  or 


transitional  rule  is  not  dispositive  of 
whether  the  transaction  is,  in  fact,  a 
prohibited  transaction. 

Exemption 

In  accordance  with  section  4975(c)(2) 
of  the  Code  and  the  procedures  set  forth 
in  Rev.  Proc.  75-26, 1975-1 C.B.  722,  and 
based  upon  the  entire  record,  the 
Department  makes  the  following 
determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plans 
and  of  their  participants  and 
beneficiaries',  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plans. 

Accordingly  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  cash  sale  of  the 
Plans’  interest  in  the  joint  venture  to  Dr. 
Shlim  for  $99,600,  provided  in  that  the 
terms  of  sale  are  not  less  favorable  to 
the  Plans  than  those  obtainable  in  an 
arm’s  length  transaction  with  an 
unrelated  party  on  the  date  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  comsummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  9th  day  of 
December,  1981. 

Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  81-35902  Filed  12-14-81;  8:45  amj 

BILLING  CODE  4510-29-M 


[Prohibited  Transaction  Exemption  81-119; 
Exemption  Application  Nos.  D-2610  and  D- 
2611] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
PACO,  Inc.  Profit  Sharing  Plan  and 
PACO,  Inc.  Money  Purchase  Pension 
Plan  Located  in  Minneapolis, 
Minnesota 

agency:  Department  of  Labor,  P  &  WBP. 
ACTION:  Grant  of  Individual  Exemption. 

summary:  This  exemption  will  permit, 
for  a  period  of  five  years,  (1)  the  sale  or 
contribution  to  PACO,  Inc.  Profit 
Sharing  Plan  and  PACO,  Inc.  Money 
Purchase  Plan  (the  Plans)  of  ten  (10) 
contracts  for  deed  (the  Contracts)  by 


PACO,  Inc.  (PACO),  the  sponsor  of  the 
Plans;  and  (2)  the  assignment  to  the 
Plans  by  PACO  of  mortgages  (the 
Mortgages)  on  the  real  property  subject 
to  the  Contracts.  Because  Gerald  W. 
Paschke  and  his  wife  Rosemary  Paschke 
are  the  sole  owners  of  PACO  and  the 
only  participants  in  the  Plans,  there  is 
no  jurisdiction  under  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  pursuant  to  29  CFR 
2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  II  of  the  Act 
pursuant  to  section  4975  of  the  Internal 
Revenue  Code  (the  Code). 

Temporary  Nature  of  Exemption 

This  exemption  is  temporary  and  will 
expire  five  years  after  the  date  of  grant. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Stander  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W„  Washington, 
D.C  20216.  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 
October  30, 1981,  notice  was  published 
in  the  Federal  Register  (46  FR  53811)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
for  the  above  described  transactions. 

The  notice  set  forth  a  summary  of  facts 
and  representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  No  public 
comments  and  no  requests  for  a  hearing 
were  received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 
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General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  4975(c)(2)  of  the  Code  does  not 
relieve  a  fiduciary  or  disqualified  person 
with  respect  to  a  plan  to  which  the 
exemption  is  applicable  from  certain 
other  provisions  of  the  Code,  including 
any  prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply;  nor 
does  the  fact  the  transaction  is  the 
subject  of  an  exemption  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  or 
transitional  rule  is  not  dispositive  of 
whether  the  transaction  is,  in  fact,  a 
prohibited  transaction. 

Exemption 

In  accordance  with  section  4975(c)(2) 
of  the  Code  and  the  procedures  set  forth 
in  Rev.  Proc.  75-26, 1975-1  C.B.  722,  and 
based  upon  the  entire  record,  the 
Department  makes  the  following 
determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plans 
and  of  their  participants  and 
beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plans. 

Accordingly  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply,  for  a  period  of  five  years,  to  the 
contribution  or  sale  of  the  Contracts 
(including  the  assigment  of  the 
Mortgages)  to  the  Plans  by  PACO 
provided  that  the  sales  price  of  each 
Contract  sold  to  the  Plans  is  not  in 
excess  of  its  fair  market  value  at  the 
time  of  sale  and  that  each  Contract 
contributed  to  the  Plans  is  valued  at  its 
fair  market  value  on  the  date 
contributed. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 


accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  9th  day  of 
December,  1981 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

(FR  Doc.  81-35800  filed  12-14-81;  8:45  amt 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Consumers  Power  Co.;  Issuance  of 
Amendment  to  Provisional  Operating 
License 

The  Nuclear  Regulatory  Commission 
(the  Commission)  has  issued 
Amendment  No.  68  to  Provisional 
Operating  License  No.  DPR-20,  issued  to 
Consumers  Power  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Palisades  Plant  (the  facility)  located  in 
Covert  Township,  Van  Buren  County, 
Michigan.  The  amendment  is  effective 
as  of  its  date  of  issuance. 

The  amendment  approves  changes  to 
the  Appendix  A  Technical 
Specifications  which  specify  new  limits 
for  radial  peaking  factors  and  allowable 
linear  heat  rates  as  well  as  identify 
excore  detectors  for  use  in  core  power 
distribution  monitoring. 

The  application  for  the  amendment 
complies  with  the  standard  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  action  was  not  required  since  the 
amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  21, 1981  and 
supplements  thereto  dated  August  6, 
1981,  October  22, 1981,  November  9, 17, 
20, 1981  and  December  2, 1981,  (2) 
Amendment  No.  68  to  License  No.  DPR- 


20,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
20555,  and  at  the  Kalamazoo  Public 
Library,  315  South  Rose  Street, 
Kalamazoo,  Michigan  49006.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.,  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  December,  1981. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  V.  Wambach, 

Acting  Chief,  Operating  Reactors  Branch  No. 
5,  Division  of  Licensing. 

[FR  Dog.  81-35809  Filed  12-14-81;  8:45  am] 

BILLING  CODE  7590-01-M 


Issuance  of  Draft  NUREG-0818  for 
Comment 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Issuance  of  Draft 
NUREG-0818  for  Comment. 


summary:  The  Comission’s  emergency 
planning  regulation,  which  became 
effective  on  November  1, 1980,  requires 
NRC  licensees  to  include  in  their 
emergency  plans  standard  emergency 
classification  and  action  level  schemes 
which  correspond  to  the  levels  of 
emergencies  discussed  in  Appendix  1  to 
NUREG-0654,  Rev.  1.  The  NRC  is 
publishing  for  comment  draft  NUREG- 
0818,  “Emergency  Action  Levels  for 
Light  Water  Reactors”  which  analyzes 
proposed  emergency  action  levels 
(EALs)  for  a  typical  PWR  and  a  typical 
BWR.  The  NUREG  also  proposes 
generic  EALs  for  the  more  significant 
initiating  conditions  that  should  prove 
useful  in  reviewing  the  EALs  developed 
specifically  for  each  nuclear  power 
reactor.  The  NUREG  also  analyzes  five 
recent  nuclear  incidents  to  determine 
what  the  effect  the  new  emergency 
plans  required  by  NUREG-0654  would 
have  had  on  the  course  of  events 
following  the  incidents. 
date:  Comment  period  expires  Febuary 
12, 1982. 

ADDRESS:  Written  comments  should  be 
sent  to  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch. 

FOR  FURTHER  INFORMATION  CONTACT. 
Steve  L.  Ramos,  Chief,  Emergency 
Preparedness  Development  Branch, 
Division  of  Emergency  Preparedness, 
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Office  of  Inspection  and  Enforcement, 
(301)  492-9602. 

SUPPLEMENTARY  INFORMATION:  On 

August  19, 1980,  the  Commission 
published  its  final  regulations  on 
emergency  planning  (45  FR  55402- 
55413).  One  of  the  standards  for  onsite 
and  offsite  emergency  plans  is  “A 
standard  emergency  classification  and 
action  level  scheme,  the  bases  of  which 
include  facility  system  and  effluent 
parameters,  is  in  use  by  the  nuclear 
facility  licensee,  and  State  and  local 
response  plans  call  for  reliance  on 
information  provided  by  facility 
licensees  for  determinations  of  minimum 
initial  offsite  response  measures,”  the 
basis  for  emergency  action  levels  and 
the  establishment  of  the  four  classes  of 
EALs  are  described  in  Appendix  1  to 
NUREG-0654,  Rev.  1*  (this  description 
was  originally  published  by  the 
Commission  in  NUREG-0610). 

The  purposes  of  the  proposed  NUREG 
are:  (1)  to  develop  generic  EALs  for 
more  significant  initiating  conditions  for 
application  to  the  reviews  of  PWR  and 
BWR  EALs;  and  (2)  to  determine  what 
effect  the  new  emergency  plans  would 
have  had  on  the  course  of  events  in  five 
recent  nuclear  incidents  at  four  reactor 
sites.  The  Commission  is  soliciting 
comments  on  the  draft  NUREG  and  is 
particularly  interested  in  comments  on 
the  generic  EALs  and  how  they  can  be 
applied  to  all  PWRs  and  BWRs. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  December,  1981. 

Steve  L.  Ramos, 

Chief,  Emergency  Preparedness  Development 
Branch,  Division  of  Emergency  Preparedness. 
Office  of  Inspection  and  Enforcement. 

(FR  Doc.  81-35810  Filed  12-14-81;  8:45  am) 

BILLING  CODE  7590-0 1-M 


State  of  Texas;  Staff  Assessment  of 
Proposed  Amended  Agreement 

Note. — This  document  was  originally 
published  m  the  issue  of  December  8, 1981.  It 
is  reprinted  at  the  request  of  the  NRC. 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  amended 
agreement  with  State  of  Texas. 

summary:  Notice  is  hereby  given  that 
the  Nuclear  Regulatory  Commission  is 
publishing  for  public  comment  a 
proposed  amendment  to  the  existing 
section  274b.  agreement  between  NRC 
and  the  State  of  Texas  which  became 
effective  March  1, 1963.  The  request 
dated  November,  6, 1981  from  Governor 


'Copies  of  the  NUREG  documents  cited  in  this 
notice  are  available  for  a  small  cost  from  the  NRC/ 
GPO  Sales  Office,  Washington.  D.C.  20555  (301) 

4S2-9530. 


Clements  of  the  State  of  Texas,  if 
approved,  would  permit  Texas  to 
regulate  byproduct  material  as  defined 
in  section  lle(2)  of  the  Atomic  Energy 
Act,  as  amended,  (uranium  mill  tailings) 
in  conformance  with  the  requirements  of 
section  2740.  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

A  staff  asessment  of  the  State's 
proposed  radiation  control  program  to 
implement  the  amended  agreement  is 
set  forth  below  as  supplementary 
information  to  this  notice.  A  copy  of  the 
complete  program  description  submitted 
by  Texas  including  a  narrative 
describing  the  State’s  proposed  program 
for  control  over  byproduct  materials  as 
defined  in  section  lle.(2)  of  the  Act, 
appropriate  State  legislation,  and  Texas 
regulations  is  available  for  public 
inspection  in  the  Commission’s  public 
document  room  at  1717  H  Street,  NW. 
Washington,  DC. 

DATE:  Comments  must  be  received  on  or 
before  January  7, 1982. 

ADDRESS:  All  interested  persons 
desiring  to  submit  comments  and 
suggestions  for  the  consideration  of  the 
Commission  in  connection  with  the 
proposed  amended  agreement  should 
send  them  to  the  Nuclear  Reguatory 
Commission,  Office  of  State  Programs. 
Washington,  DC  2C555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Z.  Gordon,  Office  of  State 
Programs,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Phone:  (301)  492-9886. 

SUPPLEMENTARY  INFORMATION: 
Assessment  of  Proposed  Texas  Program 
to  Regulate  Byproduct  Material  as 
Defined  in  section  lle.(2)  of  the  Act, 
based  on  Criteria  29-36  of  “Guidance  of 
States  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  by  States  Through 
Agreements,"  44  FR  42818. 

I.  Introduction 

The  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  amended  the 
requirements  of  section  274  of  the 
Atomic  Energy  Act,  “Cooperation  With 
States”  and  imposed  certain 
requirements  that  must  be  met  by 
Agreement  States  in  order  to  regulate 
uranium  mill  tailings  after  November  8, 
1981.  Governor  William  P.  Clements,  Jr. 
of  the  State  of  Texas  has  requested  NRC 
to  amend  its  agreement  with  NRC  to 
permit  continued  State  regulation  of 
uranium  mill  tailings.  His  request  was 
supported  by  a  description  of  the  State’s 
program  for  control  of  uranium  mills  and 
mill  tailings. 

The  State  has  19  active  licensees  who 
process  ore  primarily  for  its  source 


material  content  including  two 
conventional  uranium  mills,  15  in-situ 
mining  operations,  and  2  smaller 
uranium  recovery  operations.  Texas  has 
also  received  four  applications,  one  for  a 
conventional  mill  and  three  for  in-situ 
mining  operations.  No  in-situ  mining  and 
recovery  facility  licensed  by  the  State  is 
authorized  to  establish  a  permanent 
tailings  disposal  area. 

n.  Assessment  of  Proposed  State  of 
Texas  Radiation  Control  Program  for 
Uranium  Mills  and  Mill  Tailings 

1.  Statutes 

State  statutes  or  duly  promulgated 
regulations  should  be  enacted,  if  not 
already  in  place,  to  make  clear  State 
authority  to  carry  out  the  requirements 
of  Pub.  L.  95-604,  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA). 

In  the  enactment  of  any  supporting 
legislation,  the  State  should  take  into 
account  the  reservations  of  authority  to 
the  United  States  in  UMTRCA  as  stated 
in  10  CFR  150.15a. 

It  is  preferable  that  State  statutes 
contain  the  provisions  of  section  6  of  the 
Model  Act1  but  the  provisions  may  be 
accomplished  by  adoption  of  either 
procedures  by  regulation  or  technical 
criteria.  In  any  case,  authority  for  their 
implementation  should  be  adequately 
supported  by  statute,  regulation  or  case 
law  as  determined  by  the  State  Attorney 
General. 

In  the  licensing  and  regulation  of  ores 
processed  primarily  for  their  source 
material  content  and  for  the  disposal  of 
byproduct  material  procedures  shall  be 
established  which  provide  a  written 
analysis  of  the  impact  on  the 
environment  of  the  licensing  activity. 
This  analysis  shall  be  available  to  the 
public  before  commencement  of 
hearings  and  shall  include: 

a.  An  assessment  of  the  radiological 
and  nonradiological  public  health 
impacts; 

b.  An  assessment  of  any  impact  on 
any  body  of  water  or  groundwater; 

c.  Consideration  of  alternatives  to  the 
licensed  activities;  and 

d.  Consideration  of  long-term  impacts 
of  licensed  activities. 


'The  reference  is  to  the  Model  Uranium  Mill 
Radiation  Control  Act  a  copy  of  which  has  been 
placed  in  the  Commission's  Public  Document  Room. 
Section  6  of  the  Model  Act  requires  that,  among 
other  things,  statutory  authority  must  be  enacted  to 
make  clear  State  authority  to  carry  out  the 
requirements  of  the  Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA)  of  1978.  as  amended. 
UMTRCA  specifies  that  when  States  license  an 
activity  involving  mill  tailings,  that  has  a  significant 
impact  on  the  human  environment,  they  must 
prepare  a  written  independent  analysis  of  the 
impact  of  such  license  on  the  environment, 
including  any  activities  conducted  pursuant  thereto. 
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The  Texas  Radiation  Control  Act,  as 
amended  by  Senate  Bills  480  and  735, 
includes  the  legislative  provisions 
required  by  the  UMTRCA  of  1978  and 
provide  satisfactory  statutory  authority 
for  the  State  of  Texas  to  implement  the 
requirements  of  UMTRCA  of  1978. 

2.  Regulations 

State  regulations  should  be  reviewed 
for  regulatory  requirements,  and  where 
necessary,  incorporate  regulatory 
language  which  is  equivalent,  to  the 
extent  practicable,  or  more  stringent 
than  regulations  and  standards  adopted 
and  enforced  by  the  Commission,  as 
required  by  section  274o.  (See  10  CFR 
Part  40,  Appendix  A  and  10  CFR 
150.31(b).) 

On  September  19, 1981,  the  Texas 
Board  of  Health  adopted  amendments  to 
Parts  21, 41,  and  43  of  the  Texas 
Regulations  for  Control  of  Radiation 
relating  to  the  licensing  and  regulation 
of  uranium  mill  tailings.  Part  43 
regulations  address:  bonding 
requirements,  siting  requirements, 
criteria  for  tailings  management,  dam 
stability  analyses,  inspection 
procedures,  surety  arrangements, 
requirements  for  site  ownership,  and 
criteria  for  decontamination, 
decommissioning,  and  reclamation  of 
facilities  following  license  expiration. 
The  rules  became  effective  on  October 
3, 1981.  In  the  narrative  section  of  the 
formal  proposal,  several  statements 
describe  how  certain  rules  are  to  be 
implemented.  It  is  the  staffs  opinion 
that  these  rules,  in  conjunction  with  the 
statements  made  in  the  narrative,  are,  to 
the  maximum  extent  practicable, 
equivalent  to  the  regulations 
promulgated  and  enforced  by  NRC. 

3.  Organizational  Relationships  Within 
the  States 

Organizational  relationships  should 
be  established  which  will  provide  for  an 
effective  regulatory  program  for  uranium 
mills  and  mill  tailings. 

a.  Charts  should  be  developed  which 
show  the  management  organization  and 
lines  of  authority.  This  chart  should 
define  the  specific  lines  of  supervision 
from  program  management  within  the 
radiation  control  group  and  any  other 
department  within  the  State  responsible 
for  contributing  to  the  regulation  of 
uranium  processing  and  disposal  of 
tailings.  When  other  State  agencies  or 
regional  offices  are  utilized,  the  lines  of 
communication  and  administrative 
control  between  other  agencies  and/or 
regions  and  the  Program  Director  should 
be  clearly  drawn. 

Organizational  charts  outlining  the 
Texas  Department  of  Health,  the  Bureau 
of  Radiation  Control  (BRC),  and 


divisions  within  the  Bureau  of  Radiation 
Control  have  been  included  in  the 
proposal.  The  BRC  is  organized  into 
three  operational  divisions:  The  Division 
of  Licensing,  Registration,  and 
Standards  (LRS),  the  Division  of 
Compliance  and  Inspection  (Cl),  and  the 
Division  of  Environmental  Programs 
(EP).  Each  division  is  subdivided  into 
Branch  Offices.  Regional  office  staff  are 
included  in  the  Division  of  Compliance 
and  Inspection. 

All  o filer  functions  of  the  uranium  mill 
regulatory  program  will  be  conducted  by 
the  Bureau’s  office  located  in  Austin, 
Texas. 

b.  Those  States  that  will  utilize 
personnel  from  other  State  Departments 
or  Federal  agencies  in  preparing  the 
environmental  assessment  should 
designate  a  lead  agency  for  supervising 
and  coordinating  preparation  of  this 
environmental  assessment.  It  is 
normally  expected  that  the  radiation 
control  agency  in  Agreement  States  will 
be  the  lead  agency.  The  basic  premise  is 
that  the  lead  agency  is  required  to 
prepare  the  environmental  assessment. 

The  Uranium  Program  within  the 
Industrial  Operations  Branch,  Division 
of  LRS,  is  responsible  for  the  evaluation 
of  all  applications  for  uranium  recovery 
facility  licenses  received  by  the  Bureau. 
Included  are  the  preparation  of  the  in- 
plant  safety  analysis  reports  and 
licensing  documents. 

The  Standards  Branch  is  responsible 
for  developing  and  coordinating 
adoption  of  rules,  regulatory  guides,  and 
license  application  guides  related  to 
uranium  recovery  facilities.  This  Branch 
also  works  with  the  Legal  Division  in 
coordinating  all  public  notices  and 
public  hearings. 

It  is  not  anticipated  that  staff  from 
other  State  agencies  will  be  directly 
utilized  in  the  preparation  of 
environmental  assessments  nor  in  the 
licensing  and  inspection  of  uranium 
recovery  facilities.  However,  three  State 
agencies  do  work  closely  with  the 
Bureau  of  Radiation  Control  by 
providing  reference  materials,  and 
supplying  review  and  comments  on  the 
applicant’s  environmental  report,  and 
the  environmental  assessment.  These 
are  the  Texas  Air  Control  Board 
(emission  of  non-radioactive  pollutants 
into  air),  the  Texas  Department  of 
Water  Resources  (emission  of  non¬ 
radioactive  pollutants  into  water, 
aquifers,  and  wells  used  for  in  situ 
mining),  and  the  Texas  Railroad 
Commission  (regulation  of  open  pit 
mining  and  uranium  exploration). 

c.  When  a  lead  agency  is  designated, 
that  agency  should  coordinate 
preparation  of  the  statement.  The  other 
agencies  involved  should  provide 


assistance  with  respect  to  their  areas  of 
jurisdiction  and  expertise.  Factors 
relevant  in  obtaining  assistance  from 
other  agencies  include  the  applicable 
statutory  authority,  the  time  sequence  in 
which  the  agencies  become  involved, 
the  magnitude  of  their  involvement,  and 
relative  expertise  with  respect  to  the 
project’s  environmental  effects. 

The  Texas  Department  of  Health  is 
the  agency  which  will  prepare  the 
environmental  assessment.  The 
Environmental  Assessment  Branch  is 
responsible  for  the  evaluation,  analysis, 
coordination,  and  preparation  of 
environmental  assessments  issued  by 
the  Bureau  of  Radiation  Control.  This 
Branch  has  persons  with  expertise  in 
geology,  hydrology,  soil  mechanics, 
meteorology,  zoology,  botany,  computer 
science,  chemistry,  physics,  radiation 
protection  and  dose  assessment.  This 
Environmental  Assessment  Branch’s 
effort  may  be  augmented  with  other 
Bureau  personnel  on  a  case-by-case 
basis,  if  needed. 

In  preparing  the  environmental 
assessment,  the  Division  of 
Environmental  Programs  will  conduct 
site  visits,  evaluate  computer  analyses, 
perform  literature  reviews,  coordinate 
laboratory  analysis  of  environmental 
samples,  and  perform  field  evaluations. 

A  draft  environmental  assesment  is 
prepared. 

Similarly,  the  Division  of  Compliance 
and  Inspection  furnishes  the  Division  of 
Licensing,  Registration,  and  standards 
with  recommendations  concerning 
potential  problem  areas  within  the 
proposed  facility.  After  the  LRS 
considers  all  recommendations,  an 
independent  safety  evaluation  report  is 
prepared.  Following  completion  of  the 
draft  environmental  assessment  and  the 
draft  in-plant  analysis,  both  documents 
are  reviewed  internally  by  Bureau  Staff 
and  the  Legal  Division  taking  into 
account  comments,  information,  and 
data  received  from  other  State  agencies. 
Final  documents  are  then  prepared.  A 
flowchart  has  also  been  included  in  the 
proposal  which  describes  coordination 
with  the  Department  for  processing 
uranium  mill  license  applications. 

d.  For  those  areas  in  the 
environmental  assessment  where  the 
State  cannot  identify  a  State  agency 
having  sufficient  expertise  to  adequately 
evaluate  the  proposal  or  prepare  an 
assessment,  the  State  should  have 
provisions  for  obtaining  outside 
consulting  services. 

Due  to  the  establishment  of  adequate 
expertise  and  resources  in  the  Bureau  of 
Radiation  Control,  it  is  not  anticipated 
the  Bureau  will  need  consultants. 
However,  monies  are  available  for 
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consultants  if  they  are  needed  for 
evaluating  any  particular  site  or  project. 

Medical  consultants  recognized  for 
their  expertise  in  emergency  medical 
matters  relating  to  the  intake  of  uranium 
and  its  diagnosis  thereof  associated 
with  uranium  mining  and  milling,  should 
be  identified  and  available  to  the  State 
for  advice  and  direct  assistance. 

Physician  members  of  the  Radiation 
Advisory  Board  serve  as  medical 
consultants  to  provide  advice  and  direct 
assistance  in  emergency  medical 
matters  relating  to  radiation  exposure 
including  uranium  intake. 

4.  Personnel 

Personnel  needed  in  the  processing  of 
the  license  applications  can  be 
identified  or  grouped  according  to  the 
following  skills:  Technical, 
Administrative,  and  Support. 

In  order  to  met  the  requirements  of 
UMTRCA,  current  indications  are  that 
2-2.75  total  professional  person-years’ 
effort  is  necessary  to  process  and 
evaluate  a  new  conventional  mill 
license,  in-situ  license,  or  major  license 
renewal.  A  complete  review  of  in-plant 
safety,  production  of  the  environmental 
assessment,  and  consultant  use  are 
primary  considerations  in  the  total 
professional  effort  for  each  licensing 
case.  With  respect  to  clerical  support, 
one  secretary  is  required  to  process  two 
conventional  milling  applications, 
including  the  pre-licensing  and  post¬ 
licensing  phases.  Legal  support  is  also 
an  essential  element  of  the  mill  program, 
and  the  effort  is  set  at  a  minimum  of  l/2 
staff-year.  In  addition,  consideration 
must  be  given  to  such  post-licenisng 
activities  as  issuance  of  minor 
amendments,  mill  inspections,  and 
environmental  monitoring.  Professional 
staff  effort  is  estimated  at  0.5-1 .0 
person-years  for  each  year  of  post- 
licensing  activities. 

a.  We  estimate  the  total  professional 
and  technical  staff-years  effort  within 
the  Bureau  of  Radiation  Control  directly 
responsible  for  regulation  of  uranium 
mills  and  mill  tailings  to  be  equivalent  to 
27  full-time  staff  members.  A  breakdown 
of  professional  personnel  in  each  of  the 
three  Divisions  has  been  provided  along 
with  job  descriptions  and  duties  for 
each  position  (including  vacancies). 
Resumes  describing  the  education, 
training,  and  experience  of  individual 
staff  members  were  also  submitted. 

Details  of  staffing  levels  in  each  of  the 
Bureau's  three  divisions  are  as  follows: 

(1)  Division  of  Licensing,  Registration 
and  Standards.  The  organization  of  the 
Division  of  Licensing,  Registration,  and 
Standards,  and  the  personnel  assigned 
to  each  section  within  the  division  have 
been  identified.  Seven  of  eight 


professional  positions  having  full-time 
or  part-time  responsibilities  for 
regulation  of  uranium  mills  have  been 
filled.  These  include  two  in  the 
Industrial  Operations  Branch,  two  in  the 
Uranium  Program,  one  authorized  but 
vacant  position  in  the  low-level  waste 
program,  and  three  in  the  Standards 
Branch. 

(2)  Division  of  Compliance  and 
Inspection.  The  Division  of  Compliance 
and  Inspection  is  organized  into  three 
Inspection  and  Enforcement  Branches: 
Radioactive  Materials,  X-Ray /non¬ 
ionizing  radiation,  and  Emergency 
Response.  The  Uranium  Inspection 
Program  and  the  Regional  Inspection 
Programs  are  the  two  programs  within 
the  Radioactive  Materials  Inspection 
and  Enforcement  Branch  responsible  for 
conducting  inspections  at  uranium  mills. 
Currently,  there  are  nine  professional 
full-time  staff  members  assigned  to 
perform  uranium  mill  compliance 
functions.  The  three  members  from  the 
Uranium  Inspection  Program  are 
responsible  for  performing  on-site 
inspections.  Inspectors  from  the 
Regional  Inspection  Program  who  are 
assigned  to  the  regions  in  which  certain 
uranium  recovery  facilities  are  located 
assist  the  three  members  during 
inspections  of  tailings  areas  and  the 
environment.  Also  included  in  the 
uranium  mill  compliance  program  are 
three  staff  members  from  the  Emergency 
Response  Branch,  an  Administrator,  and 
a  Division  Director. 

(3)  Division  of  Environmental 
Programs.  Two  branches  in  the  Division 
of  Environmental  Programs  are  directly 
responsible  for  environmental 
monitoring  and  sampling  at  uranium 
mills.  The  Facility  Surveillance  Branch 
is  responsible  for  implementation  of  the 
environmental  surveillance  program 
around  milling  facilities.  There  are  three 
qualified  staff  members  in  this  Branch. 
The  basic  functions  of  the 
Environmental  Assessment  Branch  is  to 
coordinate  and  prepare  the 
environmental  assessment.  Personnel  in 
this  Branch  have  expertise  in  the  areas 
of  geology,  hydrology,  soil  mechanics, 
meterology,  computer  science,  radiation 
health,  and  dose  assessments.  A 
breakdown  by  program  and  associated 
personnel  directly  involved  in 
preparation  of  an  environmental 
assessment  are:  the  Ecological 
Evaluations  Program  (3  members),  the 
Hydrological  and  Geotechnical  Program 
(2  members),  and  the  Engineering 
Program  (3  members).  Directly 
supporting  the  Bureau  and  coordinating 
with  the  Division  of  Environmental 
Programs  is  the  Bureau  of  Laboratories 
which  provides  five  full-time 


environmental  chemists  (radiochemists) 
to  process  environmental  samples. 

b.  Legal.  Clerical,  and  Secretarial 
Support.  Three  full-time  attorneys  and 
two  legal  secretaries  in  the 
Environmental  Law  Branch  of  the  Texas 
Department  of  Health's  Legal  Division 
are  assigned  to  the  Bureau  of  Radiation 
Control.  They  are  responsible  for 
providing  legal  assistance  and  advice  on 
laws  and  regulations,  issuance  of  public 
notices,  and  conducting  public  hearings. 

c.  Administrative  Support.  Senate 
Bills  480  and  375  established  an  18- 
member  Radiation  Advisory  Board 
whose  members  are  appointed  by  the 
Governor.  The  Board  acts  in  an 
oversight  capacity  to  the  Bureau  to 
review  and  evaluate  State  policy 
relating  to  radiation  sources.  It  also 
provides  technical  advice  on  matters 
related  to  regulation  of  sources  of 
radiation.  Within  the  Bureau,  each 
division  is  staffed  by  at  least  one  full¬ 
time  individual  who  is  responsible  for 
administrative  functions.  In  addition, 
programs  in  the  Office  of  Information, 
Education,  and  Administration  also 
provide  administrative  support  to  the 
Radiation  Control  Bureau  in  the 
following  areas:  public  information, 
coordination  of  training  for  Bureau  staff, 
maintaining  license  registration  files, 
and  procurement  of  equipment  and 
supplies.  Assisting  the  Bureau  in 
maintaining  the  budget  and  in  collection 
of  surety  arrangements  for  uranium  mills 
(required  by  regulation)  is  the  Financial 
Analysis  Program. 

5.  Functions  to  be  Covered 

The  State  should  develop  procedures 
for  licensing,  inspection,  and 
preparation  of  environmental 
assessments. 

Evaluation  of  an  application  for  a 
uranium  milling  license  is  performed 
against  appropriate  State  statutory  and 
regulatory  authority,  and  licensing 
guides.  A  list  of  NRC  and  State 
regulatory  guides  utilized  in  evaluating 
license  applications  has  been  furnished. 
The  in-plant  safety  analysis  and  review 
of  the  applicant’s  enviromental  report 
are  performed  concurrently. 

In  regard  to  the  in-plant  safety  review, 
the  Compliance  and  inspection  Division 
conducts  a  preliminary  evaluation  of  the 
applicant's  proposed  facility,  equipment, 
administrative  procedures,  radiation 
safety  program,  environmental 
monitoring  program,  and  emergency 
procedures.  Findings  are  then  forwarded 
to  the  Division  of  Licensing,  Registration 
and  Standards  for  consideration  in  the 
safety  analysis  report 

A  procedural  flow  diagram  for 
processing  the  environmental  report 
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including  interdivision  coordination  has 
been  furnished.  If  the  findings  of  the 
preliminary  review  are  adequate,  copies 
of  the  report  are  forwarded  to  outside 
State  agencies  for  review  and  comment. 
At  the  same  time,  the  Division  of 
Environmental  Programs  initiates 
preparation  of  the  environmental 
assessment  pursuant  to  the 
requirements  of  UMTRCA  and  State 
regulation  utilizing  appropriate  licensing 
guides. 

Inspections  of  all  byproduct  material 
licensees  are  conducted  by  Texas  in 
accordance  with  general  inspection 
procedures.  These  procedures,  which 
are  common  to  all  routine  inspections, 
have  been  supplemented  by  instructions 
specific  to  inspections  at  mills. 

Compliance  and  Inspection  Division 
policy  is  to  perform  unannounced 
inspections.  The  functions  of  all  State 
inspectors  are  to  prepare  for 
inspections,  conduct  on-site  inspections, 
prepare  a  written  report  of  the 
inspection,  prepare  enforcement  letters, 
and  review  corrective  actions.  For 
uranium  mill  compliance  functions, 
inspectors  assigned  to  the  uranium 
inspection  program,  in  cooperation  with 
regional  inspectors,  are  required  to 
review  and  evaluate  all  aspects  of  mill 
operations  and  tailings  control.  During 
these  inspections,  personnel  utilize 
standard  inspection  forms  supplemented 
by  NRC  inspection  guides.  Copies  of 
forms  and  guides  have  been  furnished 
with  the  proposal.  The  frequency  for 
conducting  on-site  uranium  mill 
inspections  is  on  an  annual  basis. 

An  environmental  sampling  program 
which  includes  obtaining  samples  of 
groundwater,  surface  water,  vegetation, 
soil,  air,  and  processing  of 
thermoluminescent  dosimeters  (TLD)  is 
also  conducted  by  the  uranium  mill 
inspectors  on  a  quarter  basis.  Results  of 
inspection  findings  are  submitted  to  the 
supervisory  staff  for  appropriate 
technical  consultation  and  review. 

Section  274o.(3)(c)  of  the  Atomic 
Energy  Act  requires  the  State  to  prepare 
a  written  analysis  of  the  impact  on  the 
environment  with  respect  to  uranium 
mill  tailings  from  proposed  operations. 
Sections  4  and  11A.  of  the  Texas 
Radiation  Control  Act,  as  amended, 
indicate  that  the  Texas  Radiation 
Control  Agency  will  act  as  lead  agency 
to  independently  prepare  the 
environmental  impact  statement  (EIS). 
Procedural  requirements  specific  to 
preparing,  coordination,  organizing,  and 
completing  the  EIS  and  issuance  of 
specific  licenses  for  uranium  milling 
operations  are  contained  either  in  die 
Act  or  recendy  adopted  Part  43  of  the 
Texas  regulations. 


As  a  supplement  to  the  reporting 
requirements  required  by  regulations  or 
license  conditions,  the  State  should 
require  the  licensee  to  submit  in  writing 
on  a  semi-annual  schedule  reports 
specifying  the  quantity  of  each  of  the 
principal  radionuclides  released  to 
unrestricted  areas  in  liquid  and  gaseous 
effluents  from  all  pathways  during  the 
previous  six  months  of  operations.  This 
data  shall  be  reported  in  a  manner  that 
will  permit  the  regulatory  agency  to 
confirm  annual  radiation  doses  to 
nearest  individuals  are  within  the 
requirements  of  40  CFR  Part  190, 
“Environmental  Radiation  Protection 
Standards  for  Nuclear  Power 
Operations.” 

As  previously  noted,  die  Facility 
Surveillance  Branch  is  responsible  for. 
designing  and  implementing  a  routine 
environmental  surveillance  program 
around  each  uranium  recovery  facility 
and  conducting  any  special 
environmental  surveillance  project  that 
may  be  needed.  This  Branch  is  also 
responsible  for  the  operation  of  an 
environmental  TLD  monitoring  system 
and  verification  of  the  licensee’s 
environmental  monitoring  data.  Dose 
assessments  have  been  made  at  both 
conventional  mills  through  utilization  of 
computer  models.  The  State’s 
confirmation  of  radiation  doses  to 
nearest  receptors  from  the  conventional 
mills  are  determined  to  be  within  the 
limits  of  40  CFR  Part  190.  Due  to  the 
absence  of  yellowcake  dryer  circuits, 
environmental  doses  may  be  considered 
to  be  negligible  from  in-situ  uranium 
recovery  operations. 

6.  Instrumentation 

The  State  should  have  available  both 
field  and  laboratory  instrumentation 
sufficient  to  ensure  the  licensee’s  control 
of  materials  and  to  validate  the 
licensee's  measurements. 

The  Bureau  of  Radiation  Control  has 
utilized  a  portion  of  funds  authorized 
under  its  UMTRCA  grant  to  purcahse 
field  equipment  for  monitoring  and 
surveillance  purposes.  Hie  list 
submitted  in  the  proposal  shows 
radiation  detection  instruments  and 
environmental  sampling  capability  of 
equipment  available  at  the  Bureau’s 
headquarters  and  regional  offices.  A 
separate  list  of  instruments  each 
inspector  uses  in  the  field  to  conduct 
radiation  surveys  for  identification  of 
alpha,  beta  and  gamma  emitting 
isotopes,  and  equipment  for  sampling 
environmental  media  in  and  around 
milling  facilities  has  also  been  included. 
Essential  equipment  has  been 
duplicated  and  ensures  full-time 
availability  of  appropriate 
instrumentation  and  equipment  for 


inspection  purposes.  Detection 
capabilities  of  equipment  include 
identification  and  analysis  of  alpha, 
beta  and  gamma  emitters  in  the  uranium 
decay  chain  (including  Pb-210,  Rn-222, 
RA-226,  Th-230,  and  U-238)  in  solids, 
liquids,  and  gases.  Commonly  analyzed 
sample  media  includes  smear  samples, 
soil,  water,  vegetation,  milk,  and  filter 
media. 

All  radiation  instrumentation  is 
calibrated  within  the  Bureau  according 
to  written  procedures.  Standard 
radiation  sources  traceable  to  the  U.S. 
National  Bureau  of  Standards  are  used 
for  calibration.  In  addition  to  internal 
quality  control/quality  assurance 
procedures,  the  Bureau  of  Laboratories 
also  participates  in  the  U.N. 
Environmental  Protection  Agency’s 
Inter-Laboratory  Quality  Assurance 
Program. 

Supplementing  the  radiochemical 
analyses,  the  Bureau  of  Laboratories  can 
also  provide  standard  chemical  analysis 
for  trace  elements,  inorganics,  organics, 
etc.  As  the  primary  laboratory  for  water 
analysis  under  contract  from  the  Texas 
Department  of  Water  Resources,  the 
Bureau  of  Laboratories  conducts 
analyses  of  all  water  samples  for  the 
State  required  under  U.S.  Environmental 
Protection  Agency  regulations. 

7.  Conclusion 

Based  upon  the  foregoing,  the  NRC 
staff  concludes  that  the  State  of  Texas 
has  met  the  criteria  for  an  amended 
agreement. 

III.  Amendment  to  Agreement  Between  the 
United  States  Nuclear  Regulatory 
Commission  and  the  State  of  Texas  for 
Discontinuance  of  Certain  Commission 
Regulatory  Authority  and  Responsibility 
Within  the  State  Pursuant  to  Section  274  of 
the  Atomic  Energy  Act  of  1954,  as  Amended 

Whereas,  the  United  States  Atomic  Energy 
Commission1  (herinafter  referred  to  as  the 
Commission)  entered  into  an  Agreement 
(hereinafter  referred  to  as  the  Agreement  of 
January  10, 1963)  with  the  State  of  Texas 
under  section  274  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (hereinafter  referred  to  as 
the  Act),  which  Agreement  became  effective 
on  March  1, 1963,  and  provided  for 
discontinuance  of  the  regulatory  authority  of 
the  Commission  within  the  State  under 
Chapters  6.  7,  and  8,  and  section  161  of  the 
Act  with  respect  to  byproduct  materials  as 
defined  in  section  lle.(l)  of  the  Act,  source 
materials,  and  special  nuclear  materials  in 
quantities  not  sufficient  to  form  a  critical 
mass;  and 

Whereas,  it  is  necessary  to  enter  into  this 
amendment  in  order  to  implement  new 


1  Under  the  provisions  of  the  Energy 
Reorganization  Act  of  1974,  the  regulatory  functions 
formerly  carried  out  by  the  Atomic  Energy 
Commission  are  not  carried  out  by  the  Nuclear 
Regulatory  Commission  as  of  January  19, 1975. 
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requirements  of  section  274  of  the  Act  which 
become  fully  effective  on  November  8. 1981; 
and 

Whereas,  the  Commission  found  on 

that  the  program  of  the  State  for  the 
regulation  of  materials  covered  by  this  , 
amendment  is  in  accordance  with  the 
requirements  of  section  274o.  of  the  Act  and 
in  all  other  respects  compatible  with  the 
Commission's  program  for  the  regulation  of 
such  materials  and  is  adequate  to  protect  the 
public  health  and  safety;  and 

Whereas,  this  amendment  is  entered  into 
pursuant  to  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

Now,  Therefore,  it  is  hereby  agreed 
between  the  Commission  and  the  Governor 
of  the  State,  acting  on  behalf  of  the  State,  as 
follows: 

Section  1.  Article  I  of  the  Agreement  of 
January  10,1963,  is  amended  by  adding  “as 
defined  in  section  lle.(l)  of  the  Act;”  after 
the  words  “byproduct  materials”  in 
paragraph  A.,  by  redesignating  paragraphs  B. 
and  C.  as  paragraphs  C.  and  D.,  and  by 
inserting  the  following  new  paragraph 
immediately  after  paragraph  A.: 

“B.  Byproduct  materials  as  defined  in 
section  lle.(2)  of  the  Act;”. 

Section  2.  Article  II  of  the  Agreement  of 
January  10, 1963,  is  amended  by  inserting 
“A."  before  the  words  “This  Agreement,"  by 
redesignating  paragraphs  A.  through  D.  as 
subparagraphs  1.  through  4.,  and  by  adding 
the  following  at  the  end  thereof: 

“B.  Notwithstanding  this  Agreement,  the 
Commission  retains  the  following  authorities 
pertaining  to  byproduct  materials  as  defined 
in  section  lle.(2)  of  the  Act: 

“1.  Prior  to  the  termination  of  a  State 
license  for  such  byproduct  material,  or  for 
any  activity  that  results  in  the  production  of 
such  material,  the  Commission  shall  have 
made  a  determination  that  all  applicable 
standards  and  requirements  pertaining  to 
such  material  have  been  met. 

“2.  The  Commission  reserves  the  authority 
to  establish  minimum  standards  governing 
reclamation,  long  term  surveillance  or 
maintenance,  and  ownership  of  such 
byproduct  material.  Such  reserved  authority 
includes: 

“a.  The  authority  to  establish  terms  and 
conditions  as  the  Commission  determines 
necessary  to  assure  that,  prior  to  termination 
of  any  license  for  such  byproduct  material,  or 
for  any  activity  that  results  in  the  production 
of  such  material,  the  licensee  shall  comply 
with  decontamination,  decommissioning,  and 
reclamation  standards  prescribed  by  the 
Commission;  and  with  ownership 
requirements  for  such  materials  and  its 
disposal  site; 

"b.  The  authority  to  require  that  prior  to 
termination  of  any  license  for  such  byproduct 
material  or  for  any  activity  that  results  in  the 
production  of  such  material,  title  to  such 
byproduct  material  and  its  disposal  site  be 
transferred  to  the  United  States  or  the  State 
at  the  option  of  the  State  (provided  such 
option  is  exercised  prior  to  termination  of  the 
license); 

“c.  The  authority  to  permit  use  of  surface  or 
subsurface  estates,  or  both,  of  the  land 
transferred  to  the  United  States  or  the  State 
pursuant  to  subparagraph  B.2.b.  of  this 
Article; 


“d.  The  authority  to  require  the  Secretary 
of  the  Department  of  Energy,  other  Federal 
agency,  or  State,  whichever  has  custody  of 
such  byproduct  material  and  its  disposal  site, 
to  undertake  such  monitoring,  maintenance, 
and  emergency  measures  as  are  necessary  to 
protect  the  public  health  and  safety,  and 
other  actions  as  the  Commission  deems 
necessary;  and 
“e.  The  authority  to  enter  into 
arrangements  as  may  be  appropriate  to 
assure  Federal  long  term  surveillance  or 
maintenance  of  such  byproduct  material  and 
its  disposal  site  on  land  held  in  trust  by  the 
United  States  for  any  Indian  tribe  or  land 
owned  by  an  Indian  tribe  and  subject  to  a 
restriction  against  alienation  imposed  by  the 
United  States.”. 

Section  3.  Article  III  of  the  Agreement  of 
January  10. 1963,  is  amended  by  inserting 
“otherwise  licensable  by  the  State  under 
Article  I  of  this  Agreement"  after  the  words 
“special  nuclear  material.”  „ 

Section  4.  Article  VII  of  the  Agreement  of 
January  10, 1963,  is  amended  by  inserting  “all 
or  part  of'  after  the  words  "terminate  or 
suspend,"  by  inserting  “(1)"  after  the  words 
“finds  that.”  and  by  adding  at  the  end  before 
the  period  the  following: 

",  or  (2)  the  State  has  not  complied  with 
one  or  more  of  the  requirements  of  section 
274  of  the  Act  The  Commission  shall 
periodically  review  this  Agreement  and 
actions  taken  by  the  State  under  this 
Agreement  to  ensure  compliance  with  the 
provisions  of  section  274  of  the  Act.”. 

Section  5.  Article  VIII  of  the  Agreement  of 
January  10, 1963,  is  amended  by  redesignating 
it  Article  IX  and  by  inserting  a  new  Article 
VIII  as  follows: 

"In  the  licensing  and  regulation  of 
byproduct  material  as  defined  in  section  lie. 
(2)  of  the  Act,  or  of  any  activity  which  results 
in  production  of  such  material,  the  State  shall 
comply  with  the  provisions  of  section  274o.  of 
the  Act.  If,  in  such  licensing  and  regulation, 
the  State  requires  financial  surety 
arrangements  for  the  reclamation  of  long  term 
surveillance  or  maintenance  of  such  material, 
"A.  The  total  amount  of  funds  the  State 
collects  for  such  purposes  shall  be 
transferred  to  the  United  States  if  custody  of 
such  material  and  its  disposal  site  is 
transferred  to  the  United  States  upon 
termination  of  the  State  license  for  such 
material  or  any  activity  which  results  in  the 
production  of  such  material.  Such  funds 
include,  but  are  not  limited  to,  sums  collected 
for  long  term  surveillance  or  maintenance. 
Such  funds  do  nob  however,  include  monies 
held  as  surety  where  no  default  has  occurred 
and  the  reclamation  or  other  bonded  activity 
has  been  performed;  and 
“B.  Such  State  surety  or  other  financial 
requirements  must  be  sufficient  to  ensure 
compliance  with  those  standards  established 
by  the  Commission  pertaining  to  bonds, 
sureties,  and  financial  arrangements  to 
ensure  adequate  reclamation  and  long  term 
management  of  such  byproduct  material  and 
its  disposal  site.”. 

This  amendment  shall  become  effective 
on 

Done  at  Austin,  State  of  Texas,  in 
triplicate,  this  day  of  198  . 


For  the  State  of  Texas. 

William  P.  Clements.  Jr., 

Governor. 

Done  at  Washington,  District  of  Columbia, 
in  triplicate,  this  day  of  198  . 

For  the  United  States  Nuclear  Regulatory 
Commission. 

Nunzio  J.  Palladino. 

Chairman. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  December,  1981. 

For  the  United  States  Nuclear  Regulatory 
Commission. 

G.  Wayne  Kerr, 

Director.  Office  of  State  Programs. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  12088;  812-4766] 

C.C.B.,  Inc.;  Filing  of  Application 

December  9, 1981. 

In  the  matter  of  C.C.B.,  Inc.,  c/o 
Central  Bank  of  Denver,  1515  Arapahoe 
Street,  P.O.  Box  5548,  T.A.,  Denver, 
Colorado  80292  (812-4766). 

Notice  is  hereby  given  that  C.C.B.,  Inc. 
(“Applicant”),  a  Colorado  corporation, 
filed  an  application  on  November  17, 

1980,  and  amendments  thereto  on  May  1, 

1981,  and  June  26. 1981  for  an  order  of 
the  Commission  pursuant  to  Section 
3(b)(2)  of  the  Investment  Company  Act 
of  1940  (“Act”)  declaring  that  Applicant 
is  not  an  investment  company  within  the 
meaning  of  the  Act.  or.  alternatively,  for 
an  order  pursuant  to  Section  6(c)  of  the 
Act  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  was  formed 
for  the  purpose  of  serving  as  the  sole 
general  partner  of  Central  Colorado 
Company  (a  Colorado  limited 
partnership)  (the  “Partnership"),  which, 
in  turn,  was  organized  for  the  purpose  of 
acquiring  100  percent  of  the  capital 
stock  of  Central  Bancorporation  Inc. 
(“Central  Bancorporation”),  a  bank 
holding  company  which  is  primarily 
engaged  in  the  business  of  operating 
twelve  commercial  banks  (the  “Banks") 
located  in  Colorado.  Applicant  further 
states  that  Central  Bancorporation  also 
owns  all  of  the  stock  of  several  bank 
real  estate  companies,  an  agricultural 
credit  company,  and  an  industrial  bank 
chartered  under  Colorado  law  in  1980 
("Bank-Related  Companies"). 
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According  to  the  application,  the 
formation  of  Applicant  and  the 
Partnership  and  the  acquisition  of 
Central  Bancorporation  by  the 
Partnership  was  carried  out  pursuant  to 
a  divestiture  plan  (“Plan”)  of  DJH. 
Baldwin  Company  (“Baldwin”). 
Applicant  states  that  the  Plan  was 
developed  by  Baldwin  and  its  corporate 
parent,  Baldwin-United  Corporation 
(“Baldwin-United”),  in  order  to  satisfy 
the  requirements  of  the  Bank  Holding 
company  Act  of  1956,  as  amended 
(“Bank  Holding  Company  Act”),  and  a 
commitment  by  Baldwin  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  that  it  would  divest  itself  of  the 
Banks  on  or  before  December  31, 1980. 
Applicant  further  states  that  prior  to  the 
divestiture  of  the  Banks,  Baldwin-United 
and  Baldwin,  its  90  percent  owned 
subsidiary,  were  bank  holding 
companies  subject  to  the  Bank  Holding 
Company  Act.  According  to  the 
application,  in  order  to  comply  with  the 
1970  amendments  to  the  Bank  Holding 
Company  Act,  Baldwin  was  required  to 
choose  between  divesting  itself  of  either 
the  Banks  or  its  non-banking 
subsidiaries. 

Applicant  states  that  in  order  to 
accomplish  the  divestiture  the  Plan 
provided  for  the  sale  by  the  Applicant  of 
220,000  shares  of  its  common  stock  for 
an  aggregate  price  of  $3,300,000  to  its 
directors  and  proposed  directors  and  to 
employees  of  the  Banks  during 
December,  1980,  pursuant  to  a  public 
offering  made  under  the  Securities  Act 
of  1933.  In  addition,  the  Applicant 
reserved  20,000  shares  of  its  common 
stock  for  sale  to  three  individuals  who 
became  directors  of  the  Applicant  in 
May,  1961,  for  an  aggregate  prioe  of 
$330,000.  According  to  the  application, 
the  Plan  also  provides  for  the  sale  by 
Baldwin-United  to  a  group  of 
institutional  and  individual  investors 
(“Investors”)  of  $180,000,000  in  Series  A, 
Series  B-l  and  Series  B-2  senior 
debentures  with  warrants  attached 
pursuant  to  a  private  placement  during 
1981.  $40,000,000  of  the  debentures 
remain  unsold  but  will  be  sold  prior  to 
the  end  of  1981.  In  addition,  the  Plan 
provided  for  the  purchase  of  4.8  million 
units  of  a  Class  1  limited  partnership 
interest  of  the  Partnership  by  the 
Investors  for  an  aggregate  price  of 
$4,800,000.  Applicant  states  that  each 
Investor  purchased  a  minimum  of  $1 
million  in  debentures  and  the  Class  1 
limited  partnership  interest.  According 
to  the  application,  the  Plan  provided  ter 
the  capitalization  of  the  Partnership 
through  (i)  contribution  by  Applicant  of 
substantially  all  the  proceeds  of  its 
common  stock  offering  in  exchange  for 


the  sole  general  partnership  interest;  (ii) 
the  sale  of  $4.8  million  of  the  Class  1 
limited  partnership  interests  to  the 
Investors;  and  (iii)  the  contribution  by 
Baldwin  of  the  stock  of  Central 
Bancorporation  owned  by  it  in  exchange 
for  Class  2  limited  partnership  interest 
in  the  Partnership.  Applicant  states  that 
the  value  of  the  Central  Bancorporation 
stock  owned  by  Baldwin  was 
approximately  $101,000,000.  Applicant 
further  states  that  the  Classl  limited 
partners  under  the  Uniform  Limited 
Partnership  Act  of  Colorado  but  that  the 
Class  2  limited  partnership  interest  of 
Baldwin  entitles  it  to  receive  only  its 
proportionate  share  of  Partnership 
income  and  distributions,  to  review  the 
Partnership  books  and  records,  and  to 
receive  its  proportionate  distribution  on 
dissolution. 

As  noted  above,  the  Series  A  and 
Series  B  debentures  have  warrants 
attached.  Applicant  states  that  the 
Series  A  warrants  grant  the  holders 
thereof  the  right  to  purchase,  on  a  pro 
rata  basis,  the  Class  2  limited 
partnership  interest  of  Baldwin. 
Applicant  further  states  that  the  Series  B 
warrants  give  their  holders  the  right  to 
purchase  on  a  pro  rata  basis  from  the 
Partnership  new  Class  1  limited 
partnership  interests  represented  by 
Partnership  units.  According  to  the 
application,  the  Class  1  limited 
partnership  interest  issuable  upon 
exercise  of  the  Series  B  warrants  may 
be  exchanged  for  common  stock  of  the 
Applicant  and,  thus,  represent  potential 
control  of  the  Applicant.  Applicant 
points  out,  however,  that  because  of  the 
high  cost  of  exercising  a  Series  B 
warrant  it  is  unlikely  a  significant 
number  of  such  warrants  will  be 
exercised. 

Section  3(a)(1)  of  the  Act  defines  an 
investment  company  to  include  any 
issuer  which  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities. 

Section  3(a)(3)  of  the  Act  provides,  in 
pertinent  part,  that  an  issuer  which  “is 
engaged  or  proposes  to  engage  in  the 
business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in  securities, 
and  owns  or  proposes  to  acquire 
investment  securities  having  a  value 
exceeding  40  per  centum  of  the  value  of 
such  issuer’s  total  assets  (exclusive  of 
Government  securities  and  cash  items) 
on  an  unconsolidated  basis"  is  an 
investment  company. 

Applicant  states  that  the  general 
partnership  interest  acquired  by  it  could 
be  deemed  a  “security"  within  the 
meaning  of  Section  2(a)(36)  of  the  Act, 


and  accordingly  that-it  could  be 
characterized  as  owning  and  holding 
those  securities,  and,  thus,  could  come 
within  the  definition  of  an  investment 
company  contained  in  Sections  3(a)(1) 
and  3(a)(3)  of  the  Act. 

Section  3(b)(2)  of  the  Act  provides,  in 
pertinent  part,  that  notwithstanding  the 
definition  of  investment  company 
contained  in  Section  3(a)(3)  of  the  Act, 
an  issuer  is  not  an  investment  company 
if  the  Commission,  upon  application  by 
such  issuer,  finds  and  by  order  declares 
it  to  be  primarily  engaged  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in  securities. 

Because  Applicant  states  that  the  . 
general  partnership  interest  acquired  by 
it  may  be  deemed  a  security  and  thus 
Applicant  might  be  deemed  an 
investment  company  subject  to  the  Act, 
Applicant  requests  an  order  pursuant  to 
Section  3(b)(2)  of  the  Act  declaring  that 
it  is  not  an  investment  company. 
Applicant  argues  that  substantially  all 
its  assets  will  be  invested  in  the 
Partnership  which,  in  turn,  must  have 
Central  Bancorporation  as  an  80 
percent-owned  subsidiary  at  all  times. 
Therefore,  Applicant  asserts  that  it  is 
primarily  engaged  in  the  business  of 
banking  rather  than  in  the  business  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission,  by  order 
upon  application  may  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant,  alternatively,  requests  an 
order  pursuant  to  section  6(c)  of  the  Act 
exempting  it  from  all  provisions  of  the 
Act.  Applicant  asserts  that  it  does  not 
have  the  structure,  functions  or 
objectives  of  a  traditional  investment 
company  and  that  therefore  the 
application  of  the  requirements  of  the 
Act  to  Applicant  would  be  burdensome 
and  unnecessary.  Applicant  further 
asserts  that  many  of  the  potential 
abuses  and  conflicts  peculiar  to 
investment  companies  will  not  be 
present  in  its  situation.  In  this  regard 
Applicant  states  that  neither  it  nor  the 
Partnership  will  (1)  receive  an 
investment  management  fee;  (2)  employ 
or  pay  an  investment  adviser;  (3)  pay 
brokerage  fees  as  a  matter  of  course;  (4) 
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purchase  property  or  securities  from 
affiliates,  other  than  exchanging  Class  1 
limited  partnership  interests  for  shares 
of  Applicant;  or  (5)  exercise  any 
significant  investment  discretion  over 
the  assets  of,  and  investors’ 
contributions  to.  Applicant  or  the 
Partnership. 

Applicant  notes  that  under  the 
Partnership  Agreement  (i)  substantially 
all  of  Applicant’s  assets  will  have  to  be 
invested  in  the  general  partnership 
interest  of  the  Partnership,  (ii)  that  the 
Partnership,  in  turn,  must  invest 
substantially  all  of  its  assets  in  Central 
Bancorporation,  which  must  always 
remain  at  least  an  80%  owned 
subsidiary  of  the  Partnership,  and  (iii) 
that  Applicant  cannot  permit  Central 
Bancorporation  to  sell  or  exchange  the 
Banks  for  other  assets  except  in 
carefully  defined  situations.  Applicant 
argues  that  persons  who  have  invested 
in  the  Partnership  and  Applicant  have 
acquired  interests  in  the  Banks  over 
time,  and  that  they  have  received  full 
and  adequate  information  to  enable 
them  to  evaluate  the  merits  and  risks  of 
their  investment  in  the  Banks  through 
the  entities  established  under  the  Plan. 
Applicant  contends  that  such  persons 
have  consciously  invested  their  money 
in  active  operating  companies  and  not 
delivered  it  to  persons  who  offer  to 
produce  attractive  returns  on  invested 
funds  through  discretionary 
management  as  is  the  case  with 
traditional  investment  companies 
regulated  by  the  Act.  Applicant 
emphasizes  that  the  investors  in  the 
Partnership  are  all  sophisticated  persons 
who  have  been  required  to  invest  a 
minimum  of  $1,000,000  in  a  private 
placement  of  the  debentures,  warrants, 
and  Class  1  limited  partnership 
interests.  According  to  Applicant,  those 
investors  have  received  full  disclosure 
concerning  the  securities  in  which  they 
have  invested  and  have  had  the 
opportunity  to  have  such  securities 
analyzed  by  their  attorneys, 
accountants,  and  advisers.  Applicant 
notes  that  the  only  other  persons  who 
have  been  permitted  to  invest  in 
Applicant  are  its  directors  and  proposed 
directors  and  the  employees  of  the 
Banks,  who  purchased  their  shares 
pursuant  to  an  offering  registered  under 
the  Securities  Act  of  1933  and  who 
invested  in  the  business  of  the  Banks  in 
which  they  and  the  Partnership  are 
actually  involved. 

Since  the  potential  abuses,  conflicts 
and  misuse  of  investment  discretion, 
peculiar  to  investment  companies  does 
not  exist  in  Applicant’s  situation  and 
since  persons  investing  in  Applicant,  the 


Partnership,  and  Central  Bancorporation 
have  done  so  with  full  knowledge  and 
acquiescence  in  the  inter-relationships 
between  those  entities.  Applicant  argues 
that  such  persons  do  not  need  the 
protection  of  the  Act  Applicant  further 
contends  that  compliance  with  the 
provisions  of  the  Act  would  produce  a 
hardship  and  burden  upon  Applicant 
without  producing  any  benefits  to  the 
investing  public.  Applicant  finally 
submits  that  it  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  for  the 
Commission  to  enter  an  order  exempting 
Applicant  from  all  of  the  provisions  of 
the  Act  for  the  reasons  that  (1) 

Applicant  has  no  substantial  investment 
discretion,  (2)  Applicant  is  so  restricted 
in  its  activities  that  there  will  be  little  or 
no  opportunity  for  the  abuses  or 
conflicts  of  interests  which  the  Act  is 
designed  to  curb,  (3)  the  overall  nature 
of  an  investment  in  Applicant’s  stock 
vis-a-vis  the  divestiture  has  been  fully 
disclosed  to  investors  in  a  registered 
offering,  and  (4)  investors  in  Applicant 
do  not  need  the  protection  afforded  by 
the  Act  to  investors  in  traditional 
investment  companies. 

Applicant  has  agreed  that  any  order 
granted  by  the  Commission  on  its 
application  may  be  subject  to  the 
following  conditions; 

(1)  Applicant  will  remain  as  the 
general  partner  of  the  Partnership. 

(2)  Applicant  will  engage  in  no 
business  other  than  managing  the 
Partnership,  the  operating  subsidiaries 
thereof,  and  any  business  operation  of 
the  Partnership  permitted  bank  holding 
companies  under  the  Bank  Holding 
Company  Act 

(3)  The  Partnership  will  continue  to 
have  at  least  80  percent  of  its  assets 
invested  in  a  combination  of  Central 
Bancorporation  equity  securities  and 
assets  used  in  businesses  directly 
operated  and  controlled  by  the 
Partnership  which  are  permitted  bank 
holding  companies  under  the  Bank 
Holding  Company  Act. 

(4)  Central  Bancorporation  will 
continue  to  have  a  minimum  of  80 
percent  of  its  voting  securities  owned  by 
the  Partnership. 

(5)  Central  Bancorporation  will 
continue  to  be  engaged  primarily  in 
banking  and  bank-related  businesses 
through  majority-owned  subsidiaries. 

(6)  Applicant  will  not  invest  in  any 
securities  other  than  Partnership 
interests,  Government  securities  and 
cash. 

»  (7)  In  the  event  federal  law  should 


ever  be  changed  or  amended  to  permit 
banks  or  bank  holding  companies  to 
engage  in  the  businesses  permitted 
investment  companies  under  the  Act 
Applicant  will  file  an  amendment  to  its 
application  which  shall  be  for  the 
purpose  of  enabling  the  Commission  to 
review  Applicant’s  status  under  the  new 
law  to  determine  whether  Applicant’s 
exemption  pursuant  to  Section  6(c) 
under  the  Act  should  be  continued  or 
terminated. 

Notice  is  further  given  that  any 
interested  person  may,  not  late  than 
January  4. 1962,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  die  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  or  her  interest,  the  reasons 
for  such  request  and  the  issues,  if  any, 
or  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of  such 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the 
request.  As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act,  an  order  disposing  of  the 
application  herein  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  whether  a  hearing 
is  ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter  including  the 
date  of  the  hearing  (if  order)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  81-35816  Filed  12-14-81;  &45  am] 

BILLING  COOE  S010-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  Investigation 
No.  337-TA-90;  Certain  Airless  Paint 
Spray  Pumps  and  Components 
Thereof 

On  November  4, 1981,  the  United 
States  International  Trade  Commission 
(the  Commission}  found  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
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the  importation  into  the  United  States  of 
certain  airless  paint  spray  pumps, 
manufactured  by  Larius  DiCastagna  and 
C.,  S.N.C.,  Ltd.,  of  Lecco,  Italy,  which 
were  held  to  infringe  claims  of  three  U.S. 
Letters  Patent  thereby  causing 
substantial  injury  to  an  efficiently  and 
economically  operated  domestic 
industry.  An  order  was  issued  excluding 
the  articles  in  question  from  importation 
into  the  United  States. 

Under  section  337(g),  the  President 
may  disapprove  the  determination  of  the 
Commission  for  policy  reasons  within 
sixty  days  of  the  date  following  receipt 
of  the  determination  and  record. 
Disapproval  by  the  President  would 
cause  the  determination  and  order  of  the 
Commission  to  be  without  force  or 
effect.  The  President  also  may  approve 
the  determination  expressly  making  it 
final  on  the  date  the  Commission 
receives  notice,  or  he  may  take  no 
action,  allowing  the  order  to  become 
final  following  the  sixty  day  period 
provided  for  review. 

Interested  parties  are  invited  to 
submit  comments  concerning  foreign  or 
domestic  policy  issues  which  should  be 
considered  by  the  President  in  making 
his  decision  regarding  the  case.  Parties 
submitting  comments  regarding 
domestic  policy  issues  should  refer  to 
the  portion  of  the  Commission  record  in 
which  information  or  comment 
concerning  that  issue  was  presented.  If 
no  presentation  of  the  domestic  policy 
issue  being  raised  was  made  to  the 
Commission,  the  interested  party  should 
include  justification  for  having  failed  to 
make  such  a  presentation.  The  Trade 
Representative  will  be  reluctant  to 
review  comments  concerning  domestic 
policy  issues  not  included  in  the 
Commissions  proceeding,  absent 
adequate  justification  for  the  failure  of 
the  interested  party  to  present  the  issue 
before  the  Commission.  Because  foreign 
policy  issues  are  considered  only  during 
the  Presidential  review,  interested 
parties  need  not  refer  to  the  Commission 
record  to  submit  comments  based  upon 
foreign  policy. 

Comments  submitted  should  not  be 
longer  than  15  double  spaced,  letter 
sized  pages,  including  attachments.  The 
original  and  19  copies  of  the  submission 
should  be  delivered  no  later  than  close 
of  business  Thursday,  December  24, 

1981,  to  the  Secretary,  Trade  Policy  Staff 
Committee,  600  17th  St.,  NW., 
Washington,  D.C.  20506.  Interested 
parties  may  obtain  copies  of  the 
comments  submitted  and  answering 
comments  will  be  accepted  until  the 
close  of  business  Thursday,  December 


31, 1981.  For  further  information  call 
Alice  Zalik  395-3432. 

Frederick  L  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee, 

|FR  Doc.  81-35765  Filed  lZ-14-81: 8:45  am) 

BILLING  CODE  3180-01-41 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
[T.D.  81-304] 

Vessels  in  Foreign  and  Domestic 
Trades;  Fee  Schedule  for  Vessel 
Services 

AGENCY:  U.S..  Customs  Service, 

Treasury. 

action:  General  notice.  ^ 

SUMMARY:  The  “Customs  Procedural 
Reform  and  Simplification  Act  of  1978” 
repealed  several  statutes  under  which 
Customs  charged  and  collected  fees  for 
specific  services  provided  to  vessels  by 
Customs  officers.  That  Act  authorized 
the  Secretary  of  the  Treasury  to 
establish  a  new  schedule  of  fees  to 
return  to  the  Government  the 
approximate  costs  of  the  service 
provided.  This  document  sets  forth  the 
revised  schedule  of  fees  to  be  charged 
and  collected  for  1982  for  the  specified 
services. 

EFFECTIVE  DATE:  January  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jerry  Laderberg,  Carriers,  Drawback  and 
Bonds  Division,  U.S.  Customs  Service, 
1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229  (202-566-5706). 

SUPPLEMENTARY  INFORMATION: 

Background 

Pub.  L  95-410,  the  “Customs 
Procedural  Reform  and  Simplification 
Act  of  1978,"  approved  October  3, 1978 
(the  “Act"),  repealed  sections  2654,  4381, 
4382,  and  4383  of  the  Revised  Statutes  of 
the  United  States  (19  U.S.C.  58;  46  U.S.C. 
329,  330,  and  333),  the  statutory 
authority  under  which  Customs  had 
been  charging  and  collecting  fees  for 
specific  services  provided  to  vessels  by 
Customs  officers. 

Because  these  "Navigation  Fees,” 
which  are  set  forth  in  §  4.98(a),  Customs 
Regulations  (19  CFR  4.98(a)),  did  not 
cover  the  costs  of  providing  the  services, 
section  214  of  the  Act  authorized  the 
Secretary  of  the  Treasury  to  establish  a 
new  schedule  of  fees  to  be  charged  and 
collected  for  furnishing  these  services. 
The  fees  are  to  be  consistent  with 
section  501  of  the  Independent  Offices 
Appropriation  Act,  1952  (31  U.S.C.  483a), 
the  so-called  “User  Charges  Statute,” 
which  provides  that  the  costs  of  specific 


services  for  private  interests  shall  be 
reimbursed  to  the  Government 
By  Treasury  Decision  80-25,  published 
in  the  Federal  Register  on  January  18, 

1980  (45  FR  3570),  Customs  established  a 
fee  schedule  to  be  used  for  1980,  and 
amended  section  4.98(a),  Customs 
Regulations,  to  provide  that  a  revised 
fee  schedule  will  be  published  in  the 
Federal  Register  and  Customs  Bulletin 
in  December  of  each  year  setting  forth  a 
revised  schedule  of  navigation  fees  for 
the  specified  vessel  services  to  be 
performed  during  the  following  year. 

The  revised  fee  schedule  is  to  reflect 
changes  in  the  rate  of  compensation 
paid  to  the  Customs  officer  performing 
the  service.  The  fees  are  to  be  calculated 
in  accordance  with  §§  19.5(b)  and 
24.17(d),  Customs  Regulations  (19  CFR 
19.5(b),  24.17(d)),  and  based  upon  the 
amount  of  time  the  average  service 
requires  of  a  Customs  officer  in  the  fifth 
step  of  GS-9. 

Because  of  the  Federal  pay  increase 
which  became  effective  October  4, 1981, 
it  is  necessary  for  Customs  to  revise  the 
schedule  of  fees  for  1982  to  take  into 
account  this  increased  cost  in 
accordance  with  §  4.98(a),  Customs 
Regulations.  The  hourly  rate  utilized  is 
$14.53,  thereby  reflecting  the  change  in 
the  rate  of  compensation  paid  to  a 
Customs  officer  in  the  fifth  step  of  GS-9 
performing  the  service.  The  fees  have 
been  rounded  off  to  the  nearest  tenth  of 
a  dollar. 

Action 

The  following  revised  schedule  of 
navigation  fees  shall  be  effective  during 
1982: 

Fee  No.  and  description  ol  services  Fee 

1.  Entry  of  vessel,  including  American,  from  for¬ 
eign  port 

(a)  Less  than  100  net  tons _ - _ _ _ ...... _  $7.30 

(b)  100  net  tons  and  over _ _ _ ...... _ ... _  14.50 

2.  Clearance  of  vessel,  including  American  to 
foreign  port: 

(a)  Less  than  100  net  tons . . . . . .  7.30 

(b)  100  net  tons  and  over _ : _ .  14.50 

3.  Issuing  permit  to  foreign  vessel  to  proceed 

from  district  to  district,  and  receiving  manifest .  14.50 

4.  Receiving  manifest  of  foreign  vessel  on  arrival 
from  another  district  and  granting  a  permit  to 

unlade _ _ _ _ _ _ _ _ _ _ _  1 4.50 

5.  Receiving  post  entry ... _ .................. _  7.30 

6.  Receiving  official  bond  not  otherwise  provided 

for . 3.60 

7.  Certifying  payment  of  tonnage  tax  for  foreign 

vessel  only ..... _ 3.60 

8.  Furnishing  copy  of  official  document  including 
certified  outward  foreign  manifest  and  others 

not  elsewhere  enumerated _ _ _ _ _ ........  14.50 


(R.S.  251,  as  amended,  section  501, 65  StaL 
290,  92  Stat.  888  (19  U.&.C.  66,  31  U.S.C.  483a, 
Pub.  \1  95-410)) 

Drafting  Information 

The  principal  author  of  this  document 
was  Charles  D.  Ressin,  Regulations 
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Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service, 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 
George  C.  Corcoran,  Jr., 

Acting  Commissioner  of  Customs. 

Approved:  December  7, 1981. 

John  M.  Walker,  Jr., 

Assistant  Secretary  of  the  Treasury. 

|FR  Doc.  81-35808  Filed  12-14-81;  845  am) 

BILUNG  CODE  4810-22-M 


Office  of  the  Secretary 

l  Dept.  Circular:  Public  Debt  Series  No.  39- 
81] 

Treasury  Notes  of  December  31, 1985; 
Series  K-1985 

December  10, 1981. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  approximately  $3,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  December  31, 1985, 
Series  K-1985  (CUSIP  No.  912827  MS  8). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  to  Government  accounts  and 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  new  securities  may  also  be  issued 
at  the  average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and 
international  monetary  authorities,  to 
the  extent  that  the  aggregate  amount  of 
tenders  for  such  accounts  exceeds  the 
aggregate  amount  of  maturing  securities 
held  by  them. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated 
December  31, 1981,  and  will  bear 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  June  30, 1982,  and 
each  subsequent  6  months  on  December 
31,  and  June  30  until  the  principal 
becomes  payable.  They  will  mature 
December  31, 1985,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 


2.2.  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 

They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest, 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000.  Book-entry  securities  will  be 
available  to  eligible  bidders  in  multiples 
of  those  amounts.  Interchanges  of 
securities  of  different  denominations, 
and  of  coupon,  registered,  and  book- 
entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted. 

2.5.  The  Department  of  the  Treasury’s 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  D.C.  20226,  up  to  1:30  p.m.. 
Eastern  Standard  time,  Tuesday, 
December  22. 1981.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  December  21, 1981. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.11%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive”  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 


the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  die 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commerical  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 

Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  Vk  of 
one  percent  increment  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.000.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carred  to  three  decimal  places  on 
the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
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to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary’s 
action  under  this  Section  if  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.4.,  must  be  made  or  completed 
on  or  before  Thursday,  December  31, 
1981.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  December  29, 1981. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual’s  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 


5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number).’’  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  “The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address).” 
Specific  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
securities  presented.  Securities  tendered 
in  payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt,  Washington,  DC  20226.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  the 
definitive  securities. 


6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

Supplementary  Statement 
The  announcement  set  forth  above  does 
not  meet  the  Department’s  criteria  for 
significant  regulations  and,  accordingly,  may 
be  published  without  compliance  with  the 
departmental  procedures  applicable  to  such 
regulations. 

Paul  H.  Taylor, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  Bl-35907  Filed  12-14-81;  8:45  am] 

BILLING  CODE  4810-40-M 


[Dept.  Circular  Public  Debt  Series  No.  38- 
SI] 

Treasury  Notes  of  December  31, 1983; 
Series  Y-1983 

December  10, 1981. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  approximately  $4,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  December  31, 1983, 
Series  Y-1983  (CUSIP  No.  912827  MR  0). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  to  Government  accounts  and 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  new  securities  may  also  be  issued 
at  the  average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and 
international  monetary  authorities,  to 
the  extent  that  the  aggregate  amount  of 
tenders  for  such  accounts  exceeds  the 
aggregate  amount  of  maturing  securities 
held  by  them. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated 
December  31, 1981,  and  will  bear 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  June  30, 1982,  and 
each  subsequent  6  months  on  December 
31  and  June  30  until  the  principal 
becomes  payable.  They  will  mature 
December  31, 1983,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
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Saturday,  Sunday,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2.  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 

They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest, 
will  be  issued  in  denominations  of 
$5,000,  $10,000,  $100,000,  and  $1,000,000. 
Book-entry  securities  will  be  available 
to  eligible  bidders  in  multiples  of  those 
amounts.  Interchanges  of  securities  of 
different  denominations  and  of  coupon, 
registered,  and  book-entry  securities, 
and  the  transfer  of  registered  securities 
will  be  permitted. 

2.5.  The  Department  of  the  Treasury’s 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

i.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226,  up  to  1:30  p.m.. 
Eastern  Standard  time,  Wednesday, 
December  16, 1981.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  December  15, 1981. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.11%.  Common  fractions  may  not  be 
used.  Non-competitive  tenders  must 
show  the  term  “noncompetitive”  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 


York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
cmmercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 

Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  Va  of 
one  percent  increment,  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.500.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 


accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  cmpetitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.4.,  must  be  made  or  completed 
on  or  before  Thursday.  December  31, 
1981.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  December  29, 1981. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
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between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  “The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  Iname  and 
taxpayer  identifying  number).”  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  ‘The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address).” 


Specific  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
securities  presented.  Securities  tendered 
in  payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt,  Washington,  D.C.  20226.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 


6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  the 
definitive  securities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

Supple  menatry  Statement 

The  announcement  set  forth  above  does 
not  meet  the  Department's  criteria  for 
significant  regulations  and,  accordingly,  may 
be  published  without  compliance  with  the 
departmental  procedures  applicable  to  such 
regulations. 

Paul  H.  Taylor, 

Fiscal  Assistant  Secretary. 

|FR  Doc.  81-35908  Filed  12-14-81;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 
TIME  AND  DATE:  At  the  conclusion  of  the 
open  meeting  being  held  at  10  a.m., 
Thursday,  December  17, 1981. 
place:  1700  G  Street,  NW,  board  room, 
fifth  floor,  Washington,  D.C. 

STATUS:  Closed  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Marshall  (202-377- 
6679). 

matters  TO  BE  CONSIDERED:  Petition  for 
amendment  of  resolution. 

No.  575,  December  11, 1981. 

(S-1869-81  Filed  12-14-81;  10:10  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  9, 1981. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
December  16, 1981. 

PLACE:  Room  600, 1730  K  Street,  N.W., 
Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Council  of  the  Southern  Mountains,  Inc. 
v.  Martin  County  Coal  Corp.,  KENT  80-222-D. 
(Issues  include  whether  there  is  a  right  for 
miner's  representatives  to  monitor  training 
classes  under  the  1977  Mine  Act.) 

2.  Consolidation  Coal  Company,  WEVA 
80-116-R,  etc.  (Issues  include  what  action  is 
appropriate  in  light  of  the  Fourth  Circuit's 
order  of  remand.) 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632. 

(S-1871-81  Filed  12-11-61: 2:15  pm] 
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FEDERAL  RESERVE  SYSTEM 

time  and  date:  10  a.m.,  Friday, 

December  18, 1981. 

place:  20th  Street  and  Constitution 

Avenue,  N.W.,  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  amendment  to  the  Thrift  Plan 
for  employees  of  the  Federal  Reserve  System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting.  ^ 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 

Dated:  December  10. 1981. 

James  McAfee. 

Assistant  Secretary  of  the  Board. 

|  S-l 868-81  Filed  12-11-81;  9:11  am] 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Monday, 

December  21. 1981. 

place:  20th  Street  and  Constitution 

Avenue,  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Proposed  leasing  of  computer  equipment 
within  the  Federal  Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 

Dated:  December  11, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

JS-1875-81  Filed  12-11-41;  3:18  pm| 

BILLING  CODE  6210-01-U 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  2  p.m..  Tuesday, 

December  22, 1981. 

place:  Room  117,  701  E  Street.  NW., 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary: 
a.  Log-splitting  axes  (Docket  No.  779). 

5.  Investigation  731-TA-51  (Preliminary) 
(Hot-Rolled  Carbon  Steel  Plate  from 
Romania) — briefing  and  vote. 

6.  Investigations  701-TA-83  and  -84 
(Preliminary)  (Hot-Rolled  Carbon  Steel  Plate 
from  Belgium  and  Brazil) — briefing  and  vote. 

7.  Investigation  701-TA-85  (Preliminary) 
(Hot-Rolled  Carbon  Steel  Sheet  from 
France) — briefing  and  vote. 

8.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

[S-1872-61  Filed  12-11-81;  2:16  pm| 
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PAROLE  COMMISSION 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 
December  17, 1981. 

place:  Room  420-F,  One  North  Park 
Building,  5550  Friendship  Boulevard, 
Bethesda,  Maryland  20015. 

status:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

matters  to  be  considered:  Referrals 
from  Regional  Commissioners  of 
approximately  15  cases  in  which 
inmates  of  Federal  prisons  have  applied 
for  parole  or  are  contesting  revocation 
of  parole  or  mandatory  release. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Linda  Wines  Marble, 
Chief  Case  Analyst,  National  Appeals 
Board,  United  States  Parole 
Commission,  (301)  492-5987. 

IS-1870-81  Filed  12-11-41: 1:54  pm] 

BILLING  CODE  4410-41-44 
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NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

[NM-81-42] 

TIME  AND  DATE:  9  a.m.,  Thursday, 
December  17, 1981. 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800 
Independence  Avenue,  SW, 

Washington,  D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  A  majority 
of  the  Board  has  determined  by 
recorded  vote  that  the  business  of  the 
Board  requires  that  the  following  items 
be  discussed  on  this  date  and  that  no 
earlier  announcement  was  possible. 

1.  Aircraft  Accident  Report:  Air  U.S.  Flight 
716,  Handly  Page  HP-137,  N11360,  Cessna 
TU-206,  N4862F,  Midair  Collision,  Fort 
Collins/Loveland  Airport,  Colorado,  April  17, 
1981. 

2.  Aircraft  Accident  Report:  Universal 
Airways,  Inc.,  Beech  65-A80/Excalibur, 
N100UV,  near  Madisonville,  Texas,  July  2, 
1981. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flemming  202- 
382-6525. 


December  11, 1981. 

IS-1874-81  Filed  12-11-81;  2:52  pm) 
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UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

Change  in  Meeting 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  46  FR  57978, 
November  27, 1981. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

8  a.m.,  December  11, 1981. 

PLACE:  Uniformed  Services  University  of 
the  Health  Sciences,  4301  jones  Bridge 
Road,  Bethesda,  Maryland  20014. 
CHANGES  IN  meeting:  Consideration  of 
personnel  matters  was  added  as  item  (f) 
to  the  meeting  of  the  Board  of  Regents 
and  was  considered  at  a  closed  portion 
of  the  meeting. 

PERSON  TO  CONTACT:  Frank  M. 

Reynolds,  Executive  Secretary,  Board  of 
Regents,  (202)  295-3025. 

SUPPLEMENTARY  INFORMATION: 
Consideration  of  personnel  matters  was 
added  and  considered  at  a  closed 
portion  of  the  meeting  because  the 


discussion  would  disclose  information 
of  a  personal  nature  and  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Accordingly,  all  of  the  members  of  the 
Board,  except  VADM  J.  William  Cox, 
MD,  USN;  Francis  D.  Moore,  M.D.;  and 
William  R.  Roy,  M.D.,  who  were  absent, 
voted  to  close  this  portion  of  the 
meeting,  that  no  earlier  announcement 
of  this  change  was  possible,  that  the 
University’s  business  required  this 
action,  and  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  an  open  session. 

The  following  members  of  the  staff 
were  present  at  the  session:  Merel  P. 
Glaubiger,  Legal  Counsel. 

General  Counsel  Certification 
I  certify  that  the  portion  of  this  meeting  for 
discussion  of  personnel  matters  be  closed  to 
the  public  under  5  U.S.C.  552b(c)(6)  and  32 
CFR  242a. 4(f),  and  that  the  meeting  may  be 
closed  to  public  observation. 

Merel  P.  Glaubiger, 

Legal  Counsel. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department,  of  Defense. 

|S-1873-81  Filed  12-11-81;  2:52  pm] 
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